United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






Court of Appeals of the District of 


APRIL TERM, 1930 


SEYMOUR MANUFACTURING COMPANY, 
david BURNfnv APPELLANT, 


COMMISSIONER OF INTERNAL REVENUE 


APPEAL FROM THE BOARD OF TAX APPEALS 


FILED SEPTEMBER 5, 1930 


PRINTED NOVEMBER 3, 1930 






Court of Appeals of the District of Columbia 

APRIL TERM, 1930 j 

No. 5289 


SEYMOUR MANUFACTURING COMPANY, 

APPELLANT, 


COMMISSIONER OF INTERNAL REVENUE. 


APPEAL FROM THE HOARD OF TAX APPEALS. ! 

i 


INDEX. 

Docket entries (1070(0. 

Docket entries (33811). 

Petition (10790). 

Answer (10790). 

Petition (33811). 

Answer (33811). 

Motion to Consolidate and order to consolidate. 

Opinion . 

Decision (10790). 

Decision (33811). 

Petition for review. 

Stipulation with respect to review of Board’s decision 
Pnecipe . 


Original 

i i 

Print 

1 

; O 

2 

Is 

4 

i 

17 

1.7 

is 

17 

i 

34 

30 

30 

31 

37 

32 

do 

40 

i 

.11 

40 

.72 

41 

.78 

i 

40 

59 

40 


Judd & Detwkiler (Inc.), Printers,Washington. D. C., September 11, 1930. 
















Court of Appeals of the District of Columbia 


No. 5289. | 

I 

Seymour Manufacturing Company, Appellant, 

vs. 

Commissioner of Internal Revenue!. 


1 Docket No. 16796. 

Seymour Manufacturing Co., Petitioner, 

i 

vs. 

I 

Commissioner of Internal Revenue, Respondent. 

Appearances: j 

For Petitioner: Chester A. Gwinn, Esq. j 
For Respondent: F. R. Shearer, Esq. j 

Docket Entries. \ 

1926. 

June 5. Petition received and tiled. 

June 10. Copy of petition served on Solicitor. 

June 10. Notification of receipt mailed taxpayer!, 

Aug. 5. Answer filed by General Counsel. 

Aug. 28. Copy of answer served on taxpayer—General Cal¬ 
endar. i 

1928. 

July 5. Hearing date 11/5/28. j 

Oct. 17. Motion for transfer to Reserve calendar filed by 
General Counsel. Granted 10/18/28. : 

1929. 

i 

June 20. Motion to restore to the Day Calendar filed by 
General Counsel. 6/21/29 granted. | 

Aug. 7. Hearing set Oct. 28, 1929. 

Aug. 23. Motion to consolidate for hearing with docket 
33811 filed by taxpayer. 

1—5289a 
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1929. 

Aug. 26. Notice of the appearance of Chester A. Gwinn, at¬ 
torney for taxpayer filed. 

Aug. 28. Motion granted and consolidated for hearing Oct. 
22, 1929. 

Oct. 19. Agreed statement of facts filed. 

Oct. 22. Hearing had before Mr. Love—submitted. Stipu¬ 
lation of fact filed. Briefs due Nov. 19, 1929. 

Oct. 24. Brief filed by taxpayer. 

Oct. 30. Transcript of hearing of Oct. 22, 1929 filed. 

1930. 

May 29. Opinion rendered—Wm. D. Love—Division 12. 
Judgment will be entered for the respondent. 

May 31. Decision entered—Wm. D. Love—Division 12. 

•/ 

July 19. Petition for review to Court of Appeals of Dis¬ 
trict of Columbia with assignments of error filed 
by taxpayer. 

July 19. Proof of service filed. 

July 19. Praecipe with proof of service thereon filed. 

July 21. Stipulation to have case reviewed by the Court of 
Appeals of D. C. filed. 

Now, August 19, 1930, the foregoing Docket Entries cer¬ 
tified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

2 Docket No. 33811. 

Seymour Manufacturing Co., Inc., Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Petitioner: Adrian Humphrey, Esq., Chester A. 
Gwinn, Esq. 

For Respondent: F. H. Shearer, Esq. 

Docket Entries. 

1928. 

Jan. 11. Petition received and filed. Taxpayer notified. 
(Fee paid.) 


i 

i 
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28. 


Jan. 12. 
Mar. 12. 
Mar. 15. 

1929. 
Aug. 6. 
Aug. 23. 

Aug:. 26. 


Aug. 28. 


Oct. 19. 
Oct. 22. 

Oct. 24. 
Oct. 30. 


Copy of petition served on General Counsel. 
Answer filed by General Counsel. 

Copy of answer served on taxpayer. General 
Calendar. 


Hearing set Oct. 22, 1929. 

Motion to consolidate for hearing with docket 
16796, filed by taxpayer. See 16796. 

Notice of the Appearance of Chester 
attorney for taxpayer. See 16796. 

Motion granted and consolidated for 
Oct. 22, 1929. 

Agreed statement of facts filed. See 

Hearing had before Mr. Love. Stipulation of 
facts filed. Briefs due 11/19/29. j 

Brief filed by taxpayer. See 16796. 

Transcript of hearing Oct. 22, 1929 filed. 


A. Gwinn, 


hearing on 


16796. 


1930. 


May 29. Opinion rendered Judge Love—Division 12. Judg¬ 
ment will be entered for Commissioner. 

Mav 31. Decision entered—AY. D. Love—Division 12. 

July 19. Petition for review to Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 
July 19. Proof of service filed. 

July 19. Praecipe with proof of service thereon filed. 

July 21. Stipulation to have case reviewed by the Court of 
Appeals, D. C. filed. 

i 

Now, August 19, 1930, the foregoing Docket Entries cer¬ 
tified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 


B. D. GAMBLE, 

Clerk U. S. Board of Tax'Appeals. 

i 
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3 U. S. Board of Tax Appeals, Filed June 5, 1926. 

United States Board of Tax Appeals. 

Docket Xo. 16796. 

Seymour Manufacturing Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiencv set forth bv the Commis- 

• • 

sioner of Internal Revenue in his notice of deficiency, bear¬ 
ing the symbols IT :CA :PYA :2-5-60D, and as a basis of its 
proceedings alleges as follows: 

1. The petitioner is a Delaware corporation engaged in 
the manufacture! of axes, scythes, knives and other hand 
agricultural tools, with its principal office at Seymour, 
Indiana. 

2. The notice of deficiency, a copy of which is attached 
and marked “Exhibit A”, was mailed to the petitioner on 
April 12, 1926. 

3. The taxes in controversy are income and profits taxes 
for the fiscal years ended July 31, 1921, and July 31, 1922, 

and total $874.25. 

4 4. The determination of lax set forth in said no¬ 
tice of deficiency is based upon the following errors: 

(a) The Commissioner erred in computing the deprecia¬ 
tion on machinery and equipment, for the fiscal years ended 
July 31, 1921 and July 31, 1922, at a lower rate than lie 
had established for the three previous years. 

(b) The Commissioner erred in failing and refusing to 
include in the invested capital of the petitioner for the 
fiscal vear ended Julv 31, 1921. the actual cash value of the 
property received by the petitioner on January 1, 1921, 
from the Dunn Edge Tool Company in exchange for 1,080 
shares of the petitioner's preferred stock of the par value 
of one hundred dollars per share and $36,000.00 in cash. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a) That the petitioner filed its income tax return for 
the fiscal year ended July 31, 1921, on or about the 15th 
day of October, 1921, showing a total tax of $3,115.17, and 
that the said tax of $3,115.17 was paid within the period 
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required; that the petitioner subsequently filed $n amended 
return, showing the following details. 

i 

Income. 

i 

Gross sales .. $271,287.47 j 

Less cost of goods sold. 174,237.06 I 


- ; $97,050.41 

Taxable interest . | 946.21 

Kents . . | 50 00 

Gross income from all other sources. j 236.56 


Carried forward . j $98,283 18 

5 Brought forward . !$9S,283.18 


Deductions : 

Expenses . . . $33,441 95 

Compensation of officers. 20,899.80 

Repairs. 3,652.21 

Interest .. 1,676.64 

Taxes. . 2,592.74 

Exhaustion, wear & tear 7,316 97 


Net income 


I 69,580.31 
^28,702 97 


Invested Capital. 

Capital. 

Surplus. 


(Tanges in invested capital: 

Dividends 8/17 $30,000.00 349 

days .. 

Income tax $25,268.05. 

Pfd. stock 1/3 $108,000.00' 

par 210 days. 

Paid in surplus 1/3 $43,- " 
789.06 210 da vs. 


$28,684.93* 
10,678.28* 

87,330.69 


$30,000.00 
212,424 32 


$242,424 32 


47,967.48 


—I- 

Invested capital for taxable period $290,391 80 


[*Red in copy.] 
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Excess Profits Credit. 


Eight per cent invested capital 
Exemption . 


$23,231 34 
3,000 00 

Excess profits credit 


$26,231 34 

Computation of Taxes. 

Net income. Excess 

209c capital. profits credit. Balance. Rate. 

$28,702 S7 $26,231 34 $2,471 53 20% 

Excess 
profits tax. 

$494 31 

Net income . . 

Less excess profits tax. 

$28,702 87 
494 31 


Balance. 

Income tax 10%. 

$28,208 86 

2,820.86 

Total 


$3,315 17 

6 5/12 at 1920 rates $3,115.17 

7/12 at 1921 rates 3,315.17 


$1,297 98 
1,933 85 


$3,231 83 


Previously paid 3,115.17 

Balance due . $116 66 


The additional tax of $116.66 was paid by the petitioner 
within the period required. 

(b) That the item of paid-in surplus, $43,789.06, which 
is prorated for 210 days as an addition in the determina¬ 
tion of invested capital by the petitioner, is the excess of 
the actual cash value of the assets and liabilities acquired 
by the petitioner from the Dunn Edge Tool Company, on 
January 1, 1921. in exchange for $36,000.00 in cash and 
1,080 shares of the petitioner’s preferred stock. 

(c) That the following assets and liabilities were ac¬ 
quired by the petitioner on January 1, 1921 from the Dunn 
Edge Tool Company of Oakland, Maine: 
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| 

Assets. i 


Cash.. 

Accounts Receivable . 

Notes Receivable . 

Merchandise Inventory & Supplies. 

Mortgages Receivable . 

Liberty Bonds . 

Office Furniture & Fixtures. 

Machinery, Tools and equipment $52,448 51 
Less Reserve for Depreciation . 14,567 37 


Buildings . $5,031.01 

Less Reserve for Depreciation.. 981.50 


Horse, Wagons & Sleds 
Land. 

Total Assets . . . 


$4,949.15 
7,232.61 
2,025.00 
152,954.30 
2,167.00 
6,500.00 
2,276.22 


I 37,881 14 


4,049.51 
! 925.41 

6,798.09 


$227,758.43 


i 


Liabilities. 


! 

Notes Payable . . .. $26,000 00 

Accounts Payable Trade. ! 3,858.89 

44 44 Dunn Edge Shareholders 7,518.48 

Accrued Payroll . j 1,680.63 

Due for Federal Taxes. I 911.37 


Total Liabilities . $39,969.37 

(d) That the petitioner received from the Internal Rev¬ 
enue Agent in Charge at Indianapolis, Indiana, 'an exami¬ 
nation report, dated August 14, 1925, in relation to the 
fiscal years ended July 31, 1921 and July 31,j 1922, to¬ 
gether with a transmittal letter dated September 17, 1925, 
allowing 30 days from the date of the letter, within which 
to present a protest; that said examination report dis¬ 
closed an alleged additional tax of $885.89 for j the fiscal 
year ended July 31, 1921, and stated as the principal causes 
for additional tax: 

j 

44 The disallowance of paid-in surplus from! Invested 
Capital, the adjustment of depreciation, and the correction 
of errors on the original returns.” 


i 
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(e) That the petitioner obtained an extension of twenty 
da vs from the Internal Revenue A sent in Charge at Indian- 
apolis, Indiana, and tiled with said Revenue Agent a 
brief, dated October 28, 1925, in relation to the alleged 
additional tax of $885.89 for the fiscal year ended July 31, 
1921, and protesting against the disallowance of paid-in 
surplus from invested capital. 

(/) That the petitioner received from the Treasury De¬ 
partment, a thirty-day letter, bearing the symbols IT-.CA: 
2224-11, and dated February 2, 1926, alleging a deficiency 
in tax for the fiscal year ended July 31, 1921, 
8 amounting to $874.25; that the statement attached 
to the letter contained the following: 

Net Income. 


Net income reported. $28,702 87 

Plus excessive depreciation. 2,409 08 


Total . $31,111.95 

Less discrepancy . 550 85 


Net income as adjusted 


$30,561 10 


Invested Capital. 


Capital stock . $30,000 00 

Surplus . 212,424.32 

Stock issued Jan. 1, 1921 prorated 62,728 77 


$305,153 09 

Prior year's tax $25,214.48 pro¬ 
rated . $10,655 64 

Dividend paid Aug. 17, 1920 $30,- 

000.00 prorated . 28,684.93 

- 39,340 57 


Invested capital as adjusted. $265,812 52 

“Your claim for paid-in surplus in the amount of the 
excess of the book values of the Dunn Edge Tool Company 
over the cash and preferred stock paid therefor has been 
considered but it is held that the excess resulted from a 
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i 

bargain purchase and is not paid-in surplus.; Treasury 
Decision 3367, Article 836, Regulations 62.” 

I 

Excess Profits Credit. i 

i 

8% of invested capital.j $21,265.00 

Specific exemption .! 3,000.00 


Total credit .j $24,265.00 


9 


Computation of Tax. 


% of 

capital. Income 


Credit. Balance. Ratej. Tax. 

20% $30,561.10 $24,265.00 $6,296.10 20% $1,259.22 

Net income.. $30,561.10 

Less: 

Profits tax . $1,259.22 

Exemption 5/12 year 833.33 j 

- 2,092.55 


Balance subject to 

tax at 10%. $28,468.5$ 

Tax at 10% ...... .j 

Total tax liability.j 

Tax assessed .. . $3,115.17 

116.66 


Deficiency 


2,846.86 
$4,106.08 


3,231.83 
$874.25 


(g) That the petitioner, within thirty davsiof the date 
of said letter, filed with the Commissioner, a protest, dated 
February 13, 1926, against the determination of tlie alleged 
deficiency in tax for the fiscal year ended July 

(h) That on April 13, 1926, the Commission^ 


notice of alleged deficiency in tax for the fiscal 


31, 1921. 
r issued the 


year ended 


July 31, 1921, copy of which is attached, alleging the same 
amount of deficiency as set forth in his letter of February 
2, 1926, and allowing sixty days within which fo file a pe¬ 
tition with the United States Board of Tax Appeals. 

2—5289a ! 
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(i) That the Commissioner affirmed the adjustment and 
disallowance of alleged excessive depreciation for the 
fiscal year ended July 31, 1921 and July 31, 1922, with the 
explanation: 

10 “The computation of depreciation disallowed is set 
forth in detail in the report of the examining officer, 
a copy of which was furnished you.” 

(j) That the report of the examining officer adjusts de¬ 
preciation on the basis of the rate of 7 per cent on ma¬ 
chinery and equipment. 

(k) That the excess profits and income taxes for the 
fiscal years ended July 31, 1918, July 31, 1919 and July 31, 
1920, have been closed on the basis of an allowance for 
depreciation on machinery and equipment at the rate of 

10 per cent, which rate is reasonable and fair. 

6. The petitioner prays for relief from the deficiency as¬ 
serted by the respondent on the following and each of the 
following particulars: 

(a) That the Board find that 10% is the rate of depre¬ 
ciation on machinery and equipment which should be 
allowed for the fiscal vears ended Julv 31, 1921 and Julv 
31, 1922. 

(b) That the Board find that the actual cash value of 
the property received by the petitioner from the Dunn 
Edge Tool Company is substantially in excess of $36,000.00 
and the par value of 1,080 shares of the petitioner’s pre¬ 
ferred stock. 

(c) That the Board find that the excess of actual cash 
value of the net assets acquired, above the consideration, 
constitutes paid-in surplus which should be included in 

invested capital in the amount of $43,789.06 for the 

11 vears ended Julv 31, 1921 and Julv 31, 1922. 

(d) That the deficiency determined by the Com¬ 
missioner of Internal Revenue be disapproved and dis¬ 
allowed. 

Wherefore the petitioner prays that this Board may hear 
and redetermine the deficiencv herein alleged. 

A. C. HUMPHREYS, 

Counsel for Petitioner, 
i Munsey Building , Washington , I). C. 
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12 State of New York, 

County of New York, ss: 

Stanley J. Birge, being duly sworn, deposes and says 
that he is President of the Seymour Manufacturing Com¬ 
pany, Inc., Seymour, Indiana; that he has read the fore¬ 
going petition or had the same read to him, and is familiar 
with the statements contained therein, and that the facts 
stated therein are true, except as to those facts stated to 
be upon information and belief and those facts he believes 
to be true. 

(S.) STANLEY jj. BIRGE. 

Subscribed and sworn to before me this 4th dav of June, 
1926. j 

(S.) WILLIAM B. HIGGINS, 

Notary Public. 


13 


‘Exhibit A.” 


Treasury Department, Washingtoii. 


April 12, 1926. 

IT :CA :PYA :2-5-60D. 

| 

Seymour Manufacturing Co., Inc., I 

Seymour, Indiana. 

Sirs: j 

The determination of your income and profits tax lia¬ 
bility for the fiscal years ended July 31, 1921 and July 31, 
1922, as set forth in office letter dated February 2, 1926, 
has been reconsidered in connection with your protest 
dated February 13, 1926 and the conference held in this 
office March 24, 1926, and disclosed a deficiency in tax 
amounting to $874.25, as shown in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the 
date of mailing of this letter within which to file a petition 
for the redetermination of this deficiency. Any such pe¬ 
tition must be addressed to the United States Board of 
Tax Appeals, Earle Building, Washington, D. C., and must 
be mailed in time to reach the Board within the 60 day 
period, not counting Sunday as the sixtieth day. 
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Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the GO days prescribed and an 
assessment has been made, or where a taxpayer has filed 
a petition and an assessment in accordance with the final 
decision on sucli petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. Xo claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to tile a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the enclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of IT;CA:PYA :2-5-60D. In the event that vou 
acquiesce in a part of the determination, the waiver should 
be executed with tespect to the items to which you agree. 

Respectfullv, 

1). H. BLAIR, 

Com missioner, 
Bv C. R. NASH, 

Ass 7 to the Commissioner. 

Waiver—Form A. Form 882. 
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Statement. 


IT :CA :PYA*2-5-60D. 

In re Seymour Manufacturing Co., Inc.. Seymour, Indiana. 


Deficiencv in Tax. 


Fiscal year ended: 
July 31, 1921 
July 31, 1922 


74 25 
None 


Total 


$874 25 
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Fiscal Year 1921. 


Net Income. 


Net income reported.j $28,702.87 

Plus: 1. Excessive depreciation.| 2,409.08 

Total ..j $31,111.95 

Less: 2. Discrepancy .j 550.85 

Net income as adjusted. \ $30,561.10 


1. The computation of depreciation disallowed is set 
forth in detail in the report of the examining officer, a copy 
of which was furnished vou. 

2. The surplus as of the end of the taxable I year shown 

in the balance sheet submitted with vour return is $550.85 

in excess of the amount shown bv examination of vour 

* %/ 

books. This difference has been allowed as a! decrease in 
income. 


Invested Capital. 

Capital stock 

Surplus . 

1. Stock issued January 1, 1921 prorated. . . . 

Total .. 

15 


$30,000 00 
212,424 32 
62,728.77 


$305,153.09 


2. Prior year’s tax $25,214.48 pro- i 

rated . $10,655 64 j 

3. Dividend paid August 17, 1920, 

$30,000.00 prorated . 28,684 93 1 

- | 39,340 57 


Invested capital as adjusted . |$265,812.52 


(1) Stock issued during the year lias been j included in 
invested capital in accordance with Article 853 of Regula¬ 
tions 62. i 

Your claim for paid-in surplus in the amount of the ex¬ 
cess of the book values of the Dunn Edge Topi Company 
over the cash and preferred stock paid therefor has been 
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considered, but; it is held that the valuation of assets on 
the books of the former owner does not substantiate your 
claim for paid-in surplus and that you have failed to sub¬ 
mit any proof tending to show that the assets were worth 
more than the ,$142,000.00 cash and preferred stock paid 
therefor. 

(2) Invested capital has been adjusted to reflect the cor¬ 
rected tax liability for prior years in accordance with Ar¬ 
ticle 845 of Regulations 62. 

(3) Invested capital has been decreased on account of 
dividends paid during the first sixty days. (Article 85S, 
Regulations 62.) 


Excessive Profits Credit. 


8% of Invested Capital. $21,265.00 

Specific exemption . 3,000 00 

Total credit . $24,265 00 



Computation of Tax. 


% of 

capital. Income. Credit. Balance. Rate. Tax. 

20% $30,561.10 $24,265.00 $6,296.10 20% $1,259.22 

Net income .. $30,561.10 

Less: 

Profits tax . $1,259.22 

Exemption 5/12 year 833.33 

- 2,092.55 


Balance subject to tax at 10% $28,468.55 
Tax at 10%. 2,846.86 


Total tax liability. $4,106 08 

Tax assessed . $3,115.17 

116.66 

- 3,231 83 


Deficiency 

w 


$874.25 
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| 

Fiscal Year 1922. j 

Net Income. 

i 

Net loss reported.I $4,130.65 

Plus: 1. Excessive depreciation. j 5,928.85 

i- 

Total . j 1,798.20 

Less: 2. Discrepancy .J 958.49 

i 

Net income as adjusted .j $839.71 

fl) See (1) for 1920. j 

(2) The net amount of the discrepancy between the 

amounts shown in your return and those shown bv an ex- 

animation of vour books lias been allowed as a deduction. 

Pavment of the deficiencv in tax should not be made until 
•/ * 

a bill is received from the Collector of Internal Revenue 

for vour district and remittance should then be made to 
% 

him. | 

As the audit of the return discloses a deficiency in tax 
the claim for refund of $3,231.83 for the fiscal I year ended 
July 31,1921, will be rejected. I 

Now, August 19, 1930, the foregoing Petition certified 
from the record as a true copy. 

j 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk , U. S. Board of Tax Appeals. 

17 Filed Aug. 5, 1926. United States Board of Tax 

Appeals. 

i 

United States Board of Tax Appeals. 

Docket No. 16796. 

j 

Appeal of Seymour Manufacturing Company, Seymour, 

Indiana. j 

i 

Answer. 

The Commissioner of Internal Revenue by his attorney 
A. W. Gregg, General Counsel, Bureau of Internal Rev- 
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enue, for answer to the petition of this taxpayer, admits 
and denies as follows: 

1. Admits the allegations contained in paragraph 1 of 
the petition. 

2. Admits the allegations contained in paragraph 2 of 
the petition. 

3. Admits the allegations contained in paragraph 3 of 
the petition. 

5(a). Admits the material allegations of fact contained 
in paragraph b(j) of the petition. 

5(/). Admits the material allegations of fact contained 
in paragraph 5(/) of the petition. 

5(i). Admits the material allegations of fact contained 
in paragraph 5( j) of the peti/7on. 

Admits that the taxpayer claims a paid-in surplus of 
$43,789.06, being an amount in excess of the par value of 
the 1,080 shares of its stock and $36,000 in cash paid for 
certain assets at the time of its organization. 

Denies each and everv other material allegation of fact 
contained in the petition. 

Wherefore it is prayed that the Commissioner’s determi¬ 
nation be approved and that the petition be dismissed and 
the appeal denied. 

i A. W. GREGG, 

General Counsel , Bureau of Internal Revenue. 

Of Counsel: 

A. H. FAST, 

Special Attorney , 

Bureau of Internal Revenue. 


Now, August 19, 1930, the foregoing Answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk , U. S. Board of Tax Appeals. 
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18 U. S. Board of Tax Appeals. Filed Jan. 11, 1928. 

United States Board of Tax Appeals. 

Docket No. 38811. ! 

i 

Seymour Manufacturing Company, Inc., Ifetitioner, 

vs. 

i 

Commissioner of Internal Revenue, Respondent. 

Petition. \ 

The above-named petitioner hereby petitions for a re- 
determination of the deficiency set forth bv the Commis- 

V %/ : 

sioner of Internal Revenue in his notice of deficiency 
IT .-FAR :A3 EJF-60D, dated November 15, 1927, and as 
a basis of its proceeding- alleges as follows: ! 

1. The petitioner is a Delaware corporation engaged in 
the manufacture of axes, scythes, knives and other hand 
agricultural tools, with its principal office at Seymour, 
Indiana. 

2. The notice of deficiency, (a copy of which is attached 
and marked “Exhibit A”) was mailed to the petitioner on 
November 15, 1927. 

* l 

3. The taxes in controversy are income taxes for the 
fiscal year ended July 31, 1923 in the sum of $5,619.73, for 

the fiscal year ended July 31, 1924 ini the sum of 

19 $159.99 and for the fiscal year ended July 31, 1925 
in the sum of $338.83, a total of $6,118.55. 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

(a) The Commissioner erred in adding to the net income 
of the petitioner for the fiscal year ended July 31, 1923, 
the sum of $37,703.38 representing the alleged additional 
profit on the sale of the Oakland plant. 

( b ) The Commissioner erred in adding to the net income 
of the petitioner for the fiscal year ended July 31, 1923, 
the sum of $4,130.65 representing a net loss sustained by 
the petitioner for the fiscal year ending July 31, 1922 and 
erred in failing and refusing to allow the petitioner to de¬ 
duct from its gross income for the fiscal year! ended July 

3—5289a 
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31,1923, the amount of said net loss of $4,130.65, sustained 
as the result of the petitioner’s operations for the fiscal 
year ended July 31, 1922. 

( c ) The Commissioner erred in adding to the net income 
of the petitioner for the fiscal year ended July 31, 1923, 
the sum of $1,205.55 a so-called “error in stating opening 
surplus” whereas the said item in fact represents an erro¬ 
neous and unauthorized adjustment to the closing inven¬ 
tory for the fiscal year ending July 31, 1922, and the open¬ 
ing inventorv for the fiscal vear ending Julv 31, 1923. 

( d ) The Commissioner erred in adding to the net income 
of the petitioner for the fiscal year ended July 31, 1923 

the sum of $1,755.18 representing depreciation dis- 
20 allowed by him on buildings, machinery and equip¬ 
ment including patterns and dies, sustained by the 
petitioner during this fiscal year, and erred in failing and 
refusing to allow the petitioner to deduct from its gross 
income for the fiscal year ended July 31, 1923, the said 
sum of $1,755.18 representing the said depreciation sus¬ 
tained during the vear. 

( e ) The Commissioner erred in adding to the net income 
of the petitioner for the fiscal year ended July 31, 1924 
the sum of $1,079.97 representing depreciation disallowed 
by him on buildings, machinery and equipment including 
patterns and dies actually sustained by the petitioner dur¬ 
ing said fiscal year, and erred in failing and refusing to 
allow the petitioner to deduct from its gross income for 
the fiscal year ended July 31, 1924, the said sum of 
$1,679.97 representing the said depreciation sustained dur¬ 
ing said year. 

(/) The Commissioner erred in adding to the net income 
of the petitioner for the fiscal year ended July 31, 1925, 
the sum of $1,693.94 representing depreciation disallowed 
by him on buildings, machinery and equipment including 
patterns and dies,; actually sustained by the petitioner dur¬ 
ing said fiscal year, and erred in failing and refusing to 
allow the petitioner to deduct from its gross income for 
the fiscal year ended July 31, 1923, the said sum of $1,693.94 
representing the said depreciation sustained during said 
year. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 
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i 
i 

(a) The Seymour Manufacturing Company!was a cor¬ 
poration organized under the laws of the State of 

21 Indiana on or about April 18, 1872, an^l was until 
January 1, 1921, engaged in the business of manu¬ 
facturing hand harvest tools. The charter of said com¬ 
pany was to expire on April 18, 1922. 

(b) The petitioner was duly organized on of about De¬ 
cember 30, 1920, under the laws of the State of Delaware 
for the purpose of taking over the business of the Sey¬ 
mour Manufacturing Company and to purchase and oper¬ 
ate the plant of the Dunn Edge Tool Company iat Oakland, 
Maine. 

(c) At the date of incorporation of the petitioner its au¬ 
thorized capital stock was as follows: 

Common stock, 3000 shares. Np par value 

Preferred Stock, Class A, 1080 shares. . . . $100 par value 
Preferred Stock, Class B, 3920 shares. . . . $100 par value 


The common stock and the preferred stock Class A were 
duly issued. The Preferred Stock, Class B was never 
issued. 

(d) On or about January 1, 1921, the petitioner acquired 
the plant and assets of the Seymour Manufacturing Com¬ 
pany by issuing to the stockholders of said company the 
common stock of the petitioner of a value of $187,156.27 
in exchange for the common stock held by said Stockholders 
in the former company. The value of the no par common 
stock of the petitioner was $187,156.27 determined as 
follows: 


Seymour Manufacturing Company Common 

stock par value. 

Seymour Manufacturing Company Surplus 
as of August 1, 1920. 


$30,000.00 
212,424.32 


Total . $242,424.32 

Less Dividend paid August 17, 

1920 ... $30,000.00 

Less income and profits tax ac¬ 
crued . 25,268.05 | 

- ; 55,268 05 


Value common stock of petitioner... . $187,156.27 
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22 ( e) On or about January 1 , 1921, the petitioner 

purchased all of the assets and assumed all of the 
liabilities, except outstanding capital stock, of the Dunn 
Edge Tool Company of Oakland, Maine, by issuing 1080 
shares of the preferred stock of the petitioner and the 
payment of $36,000.00 in cash. 

(/) The cost to the petitioner of the assets of the Dunn 
Edge Tool Company as of January 1921 was $187,789.06 
as shown by the following balance sheet of the Dunn Edge 


Tool Company. 

Assets. 

Cash. $4,949.15 

Accounts Receivable . 7,232 61 

Notes Receivable . 2,025 00 

Merchandise, Inventory & Supplies. 152,954 30 

Mortgages Receivable . 2,167.00 

Liberty Bonds. 6,500.00 

Land. 6,798 09 

Buildings. 5,031 01 

Machinery, Tools & Equipment 52,448 51 

Furniture & Fixtures 2,276.22 

Delivered Equipment . 925.41 

Total .$243,307 30 

Less Depreciation 15,548 87 


Total 


$227,758 43 


Liabilities. 

Notes Payable $26,000 00 

Accounts Payable, Trade 3,858 89 

Accounts Payable, Dunn Edge stockholders 7,518.48 

Accrued payroll . 1,680.63 

Federal taxes due . 911 37 


Total Liabilities. $39,969 37 

Net Assets over Liabilities. $187,789 06 


23 (< 7 ) During the year 1923 the petitioner sold all 

of its property known as the Oakland Plant situated 
at Oakland, Maine for the sum of $49,540.80. 
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(h) In the income tax return filed by the petitioner for 
the fiscal year ended July 31, 1923, a profit of $t,484.66 on 
the sale of the Oakland plant was included in grbss income 
computed as follows: 




Depre- 





eiation 

I >opreciatejtl 

Selling 


Cost. 

sustained. 

cost. 

price. 

Land .... 



$0,798.09 j 


Buildings 

. 5.400.47 

$1,645.01 

3,814.80 \ 

$7,322.00 

Machinery 


20.230.26 

2S.691.55 \ 

40.218.80 

Equipment 

. 480.45 

103.45 

383.00 j 


Delivery Equipment. 1.000.41 

404.22 

590.19 ! 

700.00 

Furniture 

& Fixtures. 2.346.45 

574.00 

1.772.45 | 

1.300.00 


• 


$42,050.14 ! 

$49,540.80 

Profit- 



ST 484 00 1 


i 

(/) The Commissioner has erroneously adjusted 

and dis- 

allowed 

depreciation sustained 

bv petitioner an 

d deter- 

mined a 

profit of $45,1 SS.04 on the s? 

lie of the 

Oakland 

plant computed as follows: 


i 




Depre- 

| 




eiation 

Depreciated 

Selling 


Cost. 

sustained. 

cost. 

price. 

Land .. .. 

. s*> :»so 7 s 


$•>380 78 i 

87 322 < >0 

Buildings 

. 2.195.50 

$1,318.41 

877.15 )i 


Machinery 

&. Equipment.... 21.373.21 

•>n <>>•> ‘><i 

450.92 \ i 

10,21 8. so 

Delivery Equipment. 390.02 

287.50 

112.12 I 

70O.< ‘0 

Furniture 

& Fixtures. 809.45 

343.60 

525.79 i 

1,300.00 


$4,352.70 

Profit . $45,188.01 


$49.54o.so 


24 (j) On information and belief the petitioner avers 

that the profit derived from the sale of the Oakland 

plant on July 31, 1923 was not more than $7,484.66. 

(A*) The petitioner duly filed its corporation return for 

the fiscal year ended July 31, 1922, showing ajnet loss 

from the conduct of its business for said Year in! the sum 

* 

of $4,130.65. The petitioner in its corporation income tax 
return for the fiscal year ending July 30, 1923, deducted 
the said net loss of said $4,130.65 sustained for the fiscal 
year ending July 30, 1922, in accordance with the pro¬ 
visions of Section 204 of the Revenue Act of 1921. The 

Commissioner disallowed the said net loss for the fiscal 

1 

year ending July 31, 1922 on the ground that the jRevenue 
Agent's report covering said year reported a profit for 
the vear 1922 instead of a loss. i 
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(/) The petitioner avers on information and belief that 
it sustained a net loss in the operation of its business for 
the fiscal year ended July 31, 19*22, in the sum of $4,130.65, 
and that said net loss is a proper deduction from gross 
income for the fiscal vear ended Julv 31, 1923. 

(m) A Revenue Agent audited the books of the peti¬ 
tioner and made a report showing the following adust- 
ments: 


Opening inventorv Julv 31, 

1921 . 

Purchases. 

Closing inventorv Julv 31, 1922 

Cost of goods sold 

Difference . 


Ter amended 

Tor 


return 


U. A. R. 


$232,596 

24 

$233,948 

66 

43,331, 

,78 

42,506 

95 

$275,928 

02 

$276,455 

61 

193,392 

84 

192,714 

88 

$82,535 

18 

$83,740 

73 

$1,205 

00 




25 The Revenue Agent’s report shows a closing in¬ 
ventory for the Seymour Manufacturing Company 
as of July 3i, 1921 of $90,451.09 aijd for the Dunn Edge 
Tool Company of $142,642.96, a total of $233,094.05, result¬ 
ing in an inconsistencv between the fiscal vear ending Julv 
31, 1921 and the opening inventory for 1922 as shown by 
the above table. The Commissioner on consideration of 
the Revenue Agent’s report has erroneously added to net 
income of the petitioner for the fiscal year ending July 31, 
1923 the item of $1,205.55 and called it “error in opening 
surplus”. 

(n) Upon information and belief the petitioner avers 
that tlie adjustments made by the Revenue Agent and the 
Commissioner of the item of $1,205.55 were and are erro¬ 
neous. 

(o) For the fiscal years 1918, 1919 and 1920 the Commis¬ 
sioner of Internal Revenue, as shown by Treasury Depart¬ 
ment letters dated September 27 and November 19, 1924, 
approved and allowed a rate of depreciation of 2% on 
buildings, 10% on machinery and equipment, 25% on pat¬ 
terns and dies, and 10% on furniture and fixtures. For 
the fiscal years ending July 31, 1922, 1923, 1924 and 1925 
the Commissioner has allowed a rate of depreciation of 2% 
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on buildings, 7% on machinery and equipment including 
patterns and dies, 10% on furniture and fixtures and 20% 
on delivery equipment. 

( p ) On information and belief the petitioner!avers that 
for the fiscal years ending July 31, 1922, 19231, 1924 and 
1925 it sustained depreciation of 5% on buildings, 15% on 
machinery and equipment and 25% on patterns, forms 
and dies. 

26 ( q ) On information and belief the petitioner avers 

and claims that a rate of 5% depreciation on build¬ 
ings, 15% on machinery and equipment and 25j% on pat¬ 
terns, forms and dies is a reasonable rate of depreciation 
for the fiscal years ending July 31, 1922, 1923j 1924 and 
1925 and that the action of the Commissioner iiii disallow¬ 
ing said rates was and is erroneous. 

Wherefore the petitioner prays that the Board may hear 
this proceeding and disallow the deficiencies as determined 
by the respondent. 

(X.) ADRIAN C. HUMPHREYS, 

Attorney for Petitioner. 

NKF*KM. ! 
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State of Indiana, 

County of Jackson, ss: 


Lvnn Faulkeonor, being first duly sworn, savsjthat lie is 
the Treasurer of the Seymour Manufacturing Company of 
Seymour, Indiana; that he is duly authorized to verify the 
foregoing petition; that he has read the foregoing petition 
and is familiar with the contents thereof and that the facts 
stated therein are true, except as to those facts! stated to 
be upon information and belief, and that thosd facts he 
believes to be true. 

(S.) LYNN FAULKdONER. 


i 

dav 


Subscribed and sworn to before me this 9th 
uarv, 1928. 

(S.) MINNIE S. H 


of Jan- 
UMES. 


i 

i 


i 
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28 Treasury Department, Washington. 

[Seal Office of Commissioner of Internal Revenue.] 


IT :FAK :A3. EJF-60D. 


November 15, 1927. 


Seymour Manufacturing Company, 
Seymour, Indiana. 

Sirs: 


The determination of your tax liability for the years 
1923 to 1926, inclusive, discloses a deficiency of $0,118.55 
for the years 1923 to 1925 and an overassessment of $278.07 
for the year 1926, as shown by the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 192(5, von are allowed 60 davs from the 
date of mailing of this letter within which to file a petition 


for the redetermination of this deficiency. Any such pe¬ 
tition must be addressed to the United States Board of 
Tax Appeals, Earle Building, Washington, 1). C., and must 
be mailed in time to reach the Board within the 60-day 
period, not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed 
a petition and an assessment in accordance with the final 
decision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax 
Appeals on the inclosed Form A, and forward it to the 
Commissioner of Internal Revenue, Washington, D. C., for 
the attention of IT :FAR :A3-EJF-60D. In the event that 
you acquiesce in a part of the determination, the waiver 
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should be executed with respect to the items to which you 
agree. 

Respectfully, 


D. H. BLAIR, 

Commissioner y 
By C. B. ALLEN, 
Deputy Commissioner. 


_ _ i 

Inclosures: Statement. Form A. Form 882.i 


i 

29 Statement. 

IT :FAR :A3. EJF-60D. ! 


In re Seymour Manufacturing Company, Seymour, 

Indiana. 


Year. 

1923 

1924 

1925 

1926 


Deficiency j 
in tax. 

$5,619.73 | 
159.99 ! 
338.83 i 


Over¬ 

assessment. 


$278.07 


Totals 


$6,118 65 


$278.07 


Net deficiencv in tax 


$5,840 48 


Fiscal Year Ended July 31, 1923. 


Income per returns. 

Additions: 

(1) Depreciation adjustments 

prior years . 

(2) Excess depreciation . 

(3) Profit on sale of Oakland 

plant .. 

(4) Loss 1921 . 

(5) Error in stating opening 

surplus . 


$32,819.88 


$163.07 

1,755.18 


37,703.38 
4,130.65 

1,205.55 


44,957.83 
$77,777.71 


Net taxable income. 
4—5289a 
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Explanation of Adjustments. 


(1) Depreciation adjustment of former year not deduct¬ 
ible in taxable vear, Article 112, Regulations 65. 


(2) Depreciation claimed . $10,665 99 

Depreciation allowed . 8,910.81 


Depreciation disallowed $1,755.18 

(3) Profits on sale of Oakland plant reported: 

Selling price . $49,540 80 

Depreciated cost . 4,352.76 


Total profit. $45,188.04 

Profit reported . 7,484.66 

Additional profit on sale. $37,703.38 

30 (4) Revenue Agent's report dated July 31, 1922, 

reports a profit for 1921 instead of a loss. 

(5) Opening surplus overstated. Surplus per books as 
at July 31, 1922, is $14,087.52. Returns $15,293.07. The 
book amount was used as the closing figure for the vear 
ended July 31, 1922, in Revenue Agent's report covering 
that year and is used as the opening figure in this report, 
hence this adjustment. 


Computation of Tax. 

July 31, 1923. 

Net taxable income . $77,777 71 

Income tax at 12V->%. $9,722 21 

Previously assessed . 4,102.48 

Deficiency in tax. $5,619 73 

Fiscal Year Ended July 31, 1924. 

Income per return. $29,424 92 

Addition: (1) Depreciation . 1,679.97 

$31,104 89 

Deduction: (2) Xontaxable interest. 400.00 


Net taxable income 


$30,704.89 
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Explanation of Adjustments. 

(1) Depreciation claimed .L $5,849 08 

Depreciation allowed . \. 4,169 11 


Depreciation disallowed . $1,679.97 

* i 

(2) Interest on Treasury Certificates are nontaxable. 

Computation of Tax. 

July 31, 1924. 

Net taxable income. j. $30,704.89 

31 Income tax at 12 1 />%.|. $3,838.11 

Previously assessed .j 3,678.12> 

i 
I 

Deficiencv in tax. j. 


$159 99 


Fiscal Year Ended Julv 31, 1925.1 

* 

I 

Income per returns. \ $51,023.24 

Additions: 

(1) Depreciation . $1,693.94 

(2) Interest on tax refund. 7.28 

-1 1,701.22 


Deductions: 

(3) Loss on sale of furniture and 

fixtures . $65.78 

Error in stating closing sur¬ 
plus . 150.00 


$52,724.46 


215.78 


Net taxable income.I $52,508 68 

Explanation of Adjustments. 

(1) Depreciation claimed . j $6,172.13 

Less loss on sale of furniture and fixture^ 298.05 


$5,874.08 
4,180.14 


$1,693.94 


Depreciation allowed . . 
Depreciat ion disallowed 




















28 SEYMOUR MFG. CO. VS. COM MR. OF INT. REV. 

(2) Interest on tax refunds not an allowable deduction. 

(3) Sale of furniture and fixtures. $45 00 

Depreciated costs . 408.83 

Loss allowed . $363.83 

Loss claimed . 298 05 

Additional loss allowed. $65.78 

(4) Closing surplus on return overstated which results in 

an overstatement of income. 

32 Computation of Tax. 

Julv 31, 1925. 

Net taxable income.. $52,508 68 

Income tax at 12Vi>%. $6,563.59 

Income tax at 13%. 6,826 13 

5/12 of $6,563.59. $2,734 83 

7/12 of $6,826.13. 3,981 90 

Total tax assessable. $6,716 73 

Previouslv assessed . 6,377.90 

Deficiency in tax. $338 83 

Fiscal Year Ended July 31, 1926. 

Income per return. $68,584.75 

Deduction: (1) Depreciation . 2,092.14 

Net taxable income. $66,492 61 

Explanation of Adjustments. 

(1) Depreciation allowed . $4,176 40 

Depreciation claimed . 2,084.26 

Additional depreciation allowed. $2,092.14 
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Computation of Tax. 
July 31, 1926. 


Net taxable income. 
Income tax at 13%. . 
Income tax at 13M>% 
5/12 of $8,644.04... 
7/12 of $8,976.50 . . 


.i $66,492.61 

$8,644.04 | 

8,976.50 ! 

.I $3,601.68 

.i 5,236.29 


Total tax assessable.! $8,837.97 

Previously assessed, Account No. 5401.j 9,116 04 


Overassessment .I $278 07 

| 

33 The overassessment shown herein will be made the 
subject of a Certificate of Overassessment which will 
reach you in due course through the office of the Collector 
of Internal Revenue for your district and will | be applied 
by that official in accordance with Section 284 of the Rev¬ 
enue Act of 1926. I 

The right of petition as indicated on Page 1 of this letter 
refers onlv to anv deficiencv in tax indicated herein, inas- 
much as there is no provision in the Revenue Act of 1926 
granting the right of petition against the determination 
of any overassessment found upon an audit of ycjur returns. 
Pavment of the tax should not be made until a bill is 

* i 

received from the Collector of Internal Revenue for vour 
district, and remittance should then be made to him. 

Now, August 19, 1930, the foregoing Petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk, U. 8. Board of Tax j Appeals. 


I 


! 
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34 Filed Mar. 12, 1928. United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket Xo. 33811. 

Seymour Manufacturing Company, Inc., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Ansicer. 


The Commissioner of Internal Revenue bv his Attorney 

* * 

C. M. Charest, General Counsel, Bureau of Internal Rev¬ 
enue, for answer to the petition of the above-named tax¬ 
payer admits and denies: 

1 . Admits the allegations contained in Paragraph 1 of 
the Petition. 

2. Admits that the deficiency letter was mailed Xovem- 
ber 15, 1927, and that the copy of said deficiency letter with 
statement attached to said petition marked Exhibit A is 
true and correct. 

3. Admits the allegations contained in Paragraph 3 of 
the Petition. 


5. Admits the allegations contained in Sub-paragraphs A, 
B, C, G, H, and K, of Paragraph 5 of the Petition. Denies 
the allegations contained in Sub-paragraphs D, E, F, J, 
L, M, X, O, P, and Q, of Paragraph 5 of the Petition. De¬ 
nies that the Commissioner erred as alleged in Sub-para¬ 
graph I of Paragraph 5 of the Petition. 

35 Denies every material allegation not hereinbefore 
specifically admitted or denied. 

Wherefore it is prayed that the Commissioner’s determi¬ 
nation be approved, the Petition be dismissed, and the ap¬ 
peal be denied. 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue. 


Of Counsel: 

J. E. MATHER, 

Special Attorney, 

Bureau of Internal Revenue. 

JEM/tcl. 

March 10, 1928. 
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Now, August 19, 1930, the foregoing Answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. I). GAMBLE, 

Clerk, V. S. Board of Tax- Appeals. 

36 United States Board of Tax Appeals. Filed Aug. 

23, 1929. j 

I 

United States Board of Tax Appeals! 

Docket No. 16796. 

! 

Seymour Manufacturing Company, Petitioner, 


Commissioner of Internal Revenue, Respondent 


Docket No. 33811. 

i 

Seymour Manufacturing Company, Petitioner, 


Commissioner of Internal E» venue, Respondent. 

Motion to Consolidate. 

j 

i 

Now comes the petitioner by its attorney and! moves the 
Board to consolidate the above-entitled cases fpr trial on 
October 22, 1929. 

Docket No. 33811 is set for trial on October 22, 1929 and 
Docket No. 16796 is set for trial on October 28, 1929. 

The petitioner, attorneys and witnesses are the same in 
both cases. 

CHESTER A. GWINN,| 

Attorney for the Petitioner , 
Munsey Building , Washington, D. C. 

I 

Granted Aug. 28, 1929. and consolidated for hearing on 
Oct. 22, 1929. 

* ~(Signed) PERCY W. PHILLIPS, 

Member, U. S. Board of Tax Appeals. 
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Now, August 19, 1930, the foregoing Motion and Order 
to Consolidate certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 

37 A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 

19 B. T. A. —. 


United States Board of Tax Appeals. 

Docket Nos. 16796, 33811. 

Promulgated Mav 29, 1930. 

Seymour Manufacturing Company, Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Chester A. Gicinn, Esq. f for the petitioner. 

F. R. Shearer, Esq. f for the respondent. 

Evidence held, insufficient to overcome respondent's de¬ 
terminations of deficiencies. 

Opinion. 

Love : 

These proceedings which were consolidated for hearing 
and decision are for the redetermination of the following 
deficiencies: 


Docket 

number. 

Year involved. 

Date of 
def. letter. 

Nature 
of taxes. 

I )eficiency. 

1 6796 

Fis. Yr. ended 7-31-21 

4-12-26 

Income a n d 


33S11 

“ “ “ 7-31-23 

11-13-27 

profits ... 
Income . 

S74.23 

3.610.73 

44 

“ “ “ 7-31-24 

44 

44 

159.00 

4 * 

- “ “ 7-31-2." 

44 

44 

33S.S3 


38 


The petitions allege that the respondent erred (1) 
in his determination of the rate of depreciation with 
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respect to machinery and equipment for tliej fiscal years 
1921 and 1922, and with respect to buildings, machinery 
and equipment, including patterns and dies for the fiscal 
years 1923, 1924 and 1923; (2) in excluding from invested 
capital for the fiscal year 1921 an alleged Cpaid-in sur¬ 
plus'* in the amount of $43,789.06; (3) in overstating the 
profit derived from the sale of the Oakland plant during 
the fiscal year 1923: (4) in refusing to allow! as a deduc¬ 
tion from net income for the fiscal year 1923 an alleged 
net loss for the fiscal year 1922 in the amount |of $4,130.65; 
and (5) in adding to the net income for the fiscal year 
1923, the amount of $1,205.55 on account of a so-called 
“error in stating opening surplus.” 

From the pleadings and admissions we find the follow¬ 
ing as the facts in this case: 

Petitioner is a corporation organized undeif the laws of 
the State of Delaware and engaged in the manufac- 

39 ture of axes, scvthes, knives and other hand agricul- 
tural implements and having its principal place of 

business at Seymour, Indiana. 

The only point in dispute relates to certain assets (here¬ 
inafter referred to as Oakland assets) acquired by peti¬ 
tioner from the Dunn Edge Tool Company i of Oakland, 
Maine, as of January 1, 1921, for the purpose of comput¬ 
ing invested capital for the fiscal year ended Jjuly 31, 1921, 
and for the further purpose of establishing the basis for 
depreciation deductions and determination of iloss or gain 
upon the sale thereof in the fiscal year 1923. The rates of 
depreciation are not in dispute. 

As of January 1, 1921, petitioner acquired all the assets 
and assumed all the liabilities of the Dunn Edge Tool Com¬ 
pany of Oakland, Maine. The book value of the net assets 
as appearing on the books of the Dunn Edge Tool Com¬ 
pany at that date was $187,789.06. In consideration of the 
acquisition of said net assets, the petitioner issued and de¬ 
livered its own preferred stock, ('lass A, in the par value 
of $108,000, and assumed a liability of the Dunn 

40 Edge Tool Company to pay its stockholders $36,000 

in cash. j 

Petitioner entered said assets and liabilities ion its books 
at the same values as appeared on the books of the Dunn 

i 
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Edge Tool Company. The difference ($43,789.06) between 
the book value of the net assets acquired ($187,789.06) and 
the par value of the said preferred stock plus the amount 
of said liability to the stockholders of the Dunn Edge Tool 
Company (a total of $144,000) was entered on petitioner’s 
books as a credit to “Premium on preferred stock.” 

The following statement shows the items of assets and 
liabilities so entered on petitioner’s books as of January 
1 , 1921: 

Assets. 


Cash . 4,949.15 

Securities and investments. 6,500.00 

Accounts Receivable . 7,232.61 

Notes Receivable . 2,025 00 

Mortgages Receivable . 2,167 00 

Inventories . 152,954 30 

Land. 6,798.09 

Buildings . 5,031 01 

Machinery and Equipment. 52,448.51 

Office Furniture and Fixtures. 2,276.22 

Delivery Equipment . 925 41 


Total . 243,307.30 


Liabilities. 

Accounts Payable—Trade . 3,858.89 

Dunn Edge Stockholders. 7,518.48 

Notes Payable . 26,000.00 

Accrued Payroll . 1,680.63 

Federal Taxes . 911.37 

Reserve for Depreciation—Bldgs. 981 50 

Reserve for Depreciation—Mcliy. and Equip¬ 
ment . 14,567.37 

Capital Stock—Preferred “A”. 108,000.00 

Dunn Edge Tool Co. Stockholders. 36,000 00 

Premium on Preferred Stock. 43,789.06 


Total . 243,307.30 


41 


In determining petitioner’s invested capital re¬ 
spondent did not include said item of $43,789.06, nor 
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any part thereof. Petitioner contends that it is entitled 
to have included in its invested capital the said amount of 
$43,789.06, prorated from January 1, 1921. 

For the years in question the Commissioner allowed de¬ 
preciation on the depreciable assets so acquired at the fol¬ 
lowing rates and on the following- bases for depreciation 
as of January 1, 1921: 


Assets. 

Basis. ; 

Rate. 

Buildings . 

.. $1,766 10 

2 % 

Machinerv and Equipment. 

.. 18,413.4fj 

1 % 

Office Furniture and Fixtures. . . 

799.23 

10 % 

Deliverv Equipment . 

324 62 

20 % 


The parties are agreed that the rates so used are proper. 
The petitioner contends that the correct liases for depre¬ 
ciation, as of January 1, 1921, on said assets are as follows: 


Assets. 

Buildings . 

Machinery and Equipment . . 
Office Furniture and Fixtures 
Delivery Equipment . 


Basis. 

$5,031 01 
52,448 51 
2,276 22 
925 41 


42 If it be finally held that the bases as;of January 
1, 1921, for depreciation on said assetsj, or any of 
them, are greater than the amounts used bv the Commis- 
sioner, then it is agreed that additional depreciation should 
be allowed on said increases at the respective rates herein 
above-mentioned. This applies to the fiscal year 1921, and 
also to the fiscal year 1922 in order to determine whether 
the petitioner sustained a net loss deductible from net 
income for 1923. In such event, a corresponding adjust¬ 
ment for allowable depreciation should be made in re¬ 
computing the gain from the sale of said assets as here¬ 
inafter mentioned. 

On July 30, 1923, petitioner sold certain of said Oakland 
assets, including improvements for the prices stated below. 
The Commissioner determined the profit derived from the 
sale and included the same in petitioner’s incbme for the 
fiscal year 1923, as follows: 
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43 

Basis 






allowed 


Accrued 



( 

as of Jau. 

Improve- 

depre- 

Selling 


Assets. 

1. 1921). 

incuts. 

ciation. 

price. 

Profit. 

Buildings . 

1.760.10 

420.40 

1.318.41 | 

40.218.S0 

38.800.73 

Mach. & Equipment 

1S.413.46 

2.030.7.”* 

20.022.20 \ 



Furniture & Fix- 






tures . 

7'. >0.22 

70.23 

343.00 

1.300.00 

744.21 

Del. Equipment... 

324.02 

75.< H ) 

287.50 

700.< »0 

587.88 

Land . 

2.380.7s 



7.322.00 

4.035.22 







Totals . 

23,000. is 

3.534.44 

22.871.SC, 

40.540.80 

45.188.04 


Petitioner contends that the correct profit from said sale 
should be computed as follows: 



Basis 

claimed 


Accrued 



(as of .Tan. 

Impro\ 

depre- 

Si'lling 


Assers. 

1. 1921 *. 

nients. 

ciation. 

price. 

Profit. 

Buildings . 

Mach, and Equip- 

5.031.01 

420.46 

" 

40.2l8.s0 

5.400.3,8 

Tru»nf. 

52 44-8.51 

2 050 75 

24.004.50 

-• 

., < ,,2 



Furn. and Fixtures 

2.27*1.22 

70.23. 

t.OoO.oi) 

408.03 

Delivery Equipment 

025.41 

75.00 

445.53 

700.( >0 

145.12 

Land . 

0.708.00 



7.322.00 

523.01 





Totals . 

07.470.24 

0.534.! 1 

27.100.2,0 

40.5 to.so 

.,.000. is 


If it be finally held that the basis (as of January 1, 1921) 
for gain or loss on the sale of said assets, is greater than 
the basis allowed by the Commissioner, then it is agreed 
that the profit should be computed accordingly in redeter¬ 
mining the net income for the fiscal year 1923. 

44 Petitioner was duly organized on or about Decem¬ 

ber 30, 1920, under the laws of the State of Dela¬ 
ware for the purpose of taking over the business of the 
Seymour Manufacturing Company (an Indiana corpora¬ 
tion organized on or about April IS, 1872, under a fifty- 
year charter) and to purchase and operate the plant of 
the Dunn Edge Tool Companv at Oakland, Maine: at the 
date of incorporation of the petitioner its authorized capi¬ 
tal stock was 3,000 shares no par value common stock, 1,080 
shares $100 par value t ‘lass A preferred stock and 3,920 
shares $100 par value Class {> prclVrrord stock: all of the 
common and Class A preferred stock were duly issued; no 
part of the Class B preferred stock was ever issued. 
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Petitioner waives all other issues raised in jits petition 
under Docket Nos. 16796 and 33811. j 

The respondent determined that the actual! cash value 
and'or the fair market value of tin* not asscjts acquired 
from the Dunn Edge Tool Company on or about January 
1, 1921, was $144,000. The petitioner contends that the 
actual cash value and/or the fair market value!of such net 
assets was $187,789.06. A comparison of respondent’s de¬ 
termination with petitioner's contention with respect 


follows: 

Assets. 


Cash . 

Securities and Investments.. 

Aocts. Receivable. 

Notes Receivable. 

Mortjrafres Receivable. 

Inventories . 

Land .. 

P.uildinsrs . 

Machinery and Equipment... 

(>l!iee Kurnilure and Fixtures 
Delivery Equipment. 


Deduct Liabilities Assumed 

A ccounts I ’a y; i • 1 1 e— T r: i d c. 

Dunn Kdire Stockholders.. 

Notes Payable. 

Accrued Payroll.. 

Federal Taxes. 

Reserve for Depreciation Dai Id 

in;:s . 

Reserve for Depreciation Mach 
and Equip. 


Tunis 


! and lial 

)ilitv as sir 

• 

lined is as 

spondonf's 

i 

! 

Petitioner’s 


Tininatiou. 

contention; 

1 )itTerenee. 

$4,040.15 

$4.040.1.i 

None 

0.500.00 

0.500.09 

* * 

7.2:1*2.01 

7.2:12.01 

• • 

2.025.00 

2.025.00 

k • 

2.167.00 

2.107.00 

• * 

! >:• i> 

152. IT, 1.20 

• • 

2.2so.7s 

o.7os.no 

4.411.21 

1.7b MO 

5.021.01! 

2.204.01 

1S.41R.40 

52.44S.5lj 

24.025.05 

7;> '.22 

2.270.2*4 

1.477.00 

•>*> 1 PO 
• » . « . * > — 

025.41| 

j 

0IK1.70 

ioo.5is.21 

$'2 m.307.30 

j 

$42,780.00 

so 

j 

2.S5S.XOj 

N«*m* 

7.51s IS 

7.518.4S| 

* • 

20,< 100.00 

20.01 SO.OOj 

• % 

] .osn.oa 

1.0S0.02! 

• • 

1)11.27 

011.27! 

i 

•• 

1 is! .r,<» 

ON 1.501 

•• 

11 ,r»(;7.:*.7 

11 ..>< ;«.:n 

j 

• 4 

i 

1 

c.r».r»is. 2 i 

$55.51 S.24 

None 


I 

46 It is well settled that the respondent’s determina¬ 

tion is prim a facie correct and the burden of dis¬ 
proving it is upon the petitioner. Avery v. Coniviissioner, 
(C. (\ A. oth Cir.) 22 Fed. (2d) 6. 6 A. F. Tj. R. 7019; 
William Hrihcrf. 7 P> .T. A. 119*. | 

If the petitioner is to prevail with respect to the invested 
capital issue, namely, that the respondent erred jin exclud¬ 
ing from invested capital for the fiscal year 1921 an alleged 
“Paid-in Surplus'’ in the amount of $43,789.06, ijt is neces¬ 
sary for the petitioner to prove in accordance with section 
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326 (a) of the Revenue Act of 1921 that the'“actual cash 
value” of the assets in question on or about January 1, 
1921, was $43,789.06 in excess of what the respondent de¬ 
termined them to be. 

With respect to the issue relating to the protit derived 
from the sale of the Oakland plant, the statute prescribes 
that where property is acquired after February 28, 1913, 
the basis for ascertaining the gain derived from a sale of 
such property “shall be the cost” of the property. 

47 Section 202 (a), Revenue Act of 1921. The same 
basis, namely, cost, exists where property is ac¬ 
quired after February 28, 1913, for determining “a reason¬ 
able allowance for the exhaustion, wear and tear of prop¬ 
erty used in the trade or business” provided for in section 
234 (a)(7) of the 1921 Act. Klamer-Goebel Furniture Co., 
11 B. T. A. 1322, 1325. The cost of property acquired for 
stock is the “fair market value” of the stock. So, if the 
petitioner is to prevail with respect to the issues, other 
than the invested capital issue, it is necessary for the pe¬ 
titioner to prove that the “fair market value” of the stock 
issued for the assets in question on or about January 1, 
1921, was $43,789.06 in excess of the amount determined 
by respondent. 

By narrowing the above comparison schedule down to 
only the assets which are in dispute, and by deducting the 
reserve for depreciation of buildings in the amount of 
$981.50 and the reserve for depreciation of machinery and 
equipment in the amount of $14,567.37, respondent’s de¬ 
termination is narrowed down to a finding that certain 
assets had an actual cash and or fair market value 

48 at the date of acquisition on or about January 1, 
1921, of $8,141.31, instead of $51,930.37, as contended 

for by the petitioner. The specific assets are the following: 


Assets. 

Land. $2,386 78 

Buildings . 784.60 

Machinery and Equip¬ 
ment . 3,846 09 

Furniture and Fixtures 799.22 

Delivery Equipment... 324 62 


Respondent's Petitioner's 
determinations, contentions. 


$6,798.09 
4,049.51 

37,881.14 
2,276.22 
925 41 


I >ift’erenee. 

$4,411 31 
3,264 91 

34,035.05 
1,477 00 
600.79 


Totals . $8,141.31 $51,930 37 $43,789.06 






39 


SEYMOUR MFG. CO. VS. COMMR. OF IXT. REV. 


It is petitioner’s position that the Board should find as 
a fact that the actual cash and/or fair market value of the 
assets in question on or about January 1, 1921, jwas at least 
the amount of $51,930.37, and that the proof supporting 
such a finding is to be found in the stipulation! of the par¬ 
ties whereby they have stipulated (1) that at jhe time the 
assets in question were acquired by the petitioner they 
appeared on the books of the Dunn Edge Tool Company 
at a net book value of $51,930.37; (2) that the petitioner 
in setting up the assets on its books set them up at the 
same net book value of $51,930.37; and (3): that about 
thirty-one months later, to-wit: July 30, 1923, the 
49 same assets were sold for an amount of $49,540.80 
after improvements in the amount of $3,534.44 had 
been made in the meantime. 

We do not think the stipulation in question overcomes 
the prima facie correctness of the respondent’s determina¬ 
tion. Book value mav be an entirely different!thing when 
compared with actual cash value or fair market value. No 
evidence was offered as to what kind of value the books 
reflected. As we said in Anna S. Richards, 13 B. T. A. 
1279: | 

We are here concerned not with book value but with 


market value. The two are not synonomous. 
Coicden, 3 B. T. A. 816. 


See D. W. 


Neither do we know any of the circumstances affecting 
property values between January 1, 1921 and duly 30, 1923, 
when the assets were sold. “We cannot assume what 
might be proven by evidence which was not introduced.” 
J. M. Lyon, 1 B. T. A. 378. See also Foster <& Glassell, 
Ltd., 5 B. T. A. 118 and I. Bertram Marston, 17 B. T. A. 
730. Cf. Union Terminal Elevator Co., 14 B, T. A. 55, 
where opinion evidence was introduced in addition to a 
stipulation as to book values. j 

Judgment will be entered for the respondents 

Now, August 19, 1930, the foregoing Opinion certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 





40 


SEYMOUR MFG. CO. VS. COM MR. OF I NT. REV. 


00 United States Board of Tax Appeals, Washington. 

1 )ocket Xo. 10790. 

Seymour Manufacturing Company, Inc., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the Board's findings of fact and opinion, 
promulgated May 29. 1930, it is ordered and decided that 
there is a deficiency of £874.25 for the fiscal year ended 
July 31, 1921. 

Enter. 

(Signed) j WILLIAM 1). LOVE, 

Member. United Stales Hoard of Tax Appeals. 

Entered May 31, 1930. 

Now, August 19, 1930, the foregoing Decision certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. 1). GAMBLE, 

Clerk. U. S. Board of Tax Appeals. 

A true copy. Teste: 

B. D. GAMBLE, 

('lerk. I . S. Board of Tax Appeals. 

mvw. 


51 United States Board of Tax Appeals, Washington. 

Docket Xo. 33811. 


Seymour Manufacturing Company, Inc., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the Board's findings of fact and opinion, 
promulgated May 29, 1930, it is ordered and decided that 
there are deficiencies as follows: 
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i 

Fiscal year ended July 31, 1923.$5,619.73 

“ “ “ 31,1924.|.. 159.99 

“ “ “ “ 31, 1925.338 83 

Enter. ■ 


I 

(Signed) WILLIAM D. LOVE, 

Member, United States Board of Tax Appeals. 

i 

i 

Entered May 31, 1930. j 

i 

i 

Now, August 19, 1930, tlie foregoing Decision certified 
from the record as a true copy. 

mvw. 

B. D. GAMBLE, 

Clerk , F. S. Board of Tdx Appeals. 

A true copy. Teste: 

i 

B. D. GAMBLE, I 

Clerk , F. S. Board of Tax Appeals .1 

mvw. 


52 United States Board of Tax Appeals. Filed Jul. 19, 

1930. 


In the Court of Appeals of the District of j Columbia. 


No. 16796, No. 33811. 

Seymour Manufacturing Company, Inc., Petitioner, 

j 

I 

V. j 

Commissioner of Internal Revenue, Respondent. 

Petition for Review. 

To the Honorable the Chief Justice and Associate Justices 
of the Court of Appeals of the District of Columbia: 

Your petitioner is aggrieved by the decisions of the 
United States Board of Tax Appeals rendered against it 
on Mav 31, 1930 in the case of Sevmour Manufacturing 
Company, Inc., Petitioner, v. Commissioner j of Internal 
Revenue, Respondent, Docket Nos. 16,796 and! 33,811 (two 

6—5289a I 
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cases consolidated for trial) and respectfully submits its 
petition for review thereof by the Court of Appeals of the 
District of Columbia, the parties having agreed that the 
review shall be in this court, as evidenced by the stipula¬ 
tion filed with the Clerk of the Board. 


Statement of the Case. 


1 . The issues before the Board were- 


( a ) The amount of gain derived by the petitioner from 
the sale of certain assets on 1923; 

(b) The amount of petitioner's invested capital for the 
fiscal vear ended Julv 31, 1921; and 

* *7 7 

(c) The amount of depreciation deductible by the 
53 petitioner for the fiscal years ended July 31, 1921 and 
July 31, 1922. 

2. The answer to each of the foregoing questions de¬ 
pends upon the value of certain assets acquired by the pe¬ 
titioner in 1921 from the Dunn Edge Tool Company of 
Oakland, Maine. 

3. The facts were stipulated and, briefly, are as follows: 

4. On January 1, 1921, the petitioner acquired all the as¬ 
sets and assumed all the liabilities of the Dunn Edge Tool 


Company of Oakland, Maine. The book value of the net 
assets as appearing on the books of Dunn Edge Tool Com¬ 
pany at that date was $187,789.06. In consideration of the 
acquisition of said net assets, the petitioner issued and 
delivered its own preferred stock, Class A, in the par value 
of $108,000.00 and assumed a liability of the Dunn Edge 
Tool Company to pay to its stockholders $36,000.00 in cash. 

5. The petitioner entered said assets and liabilities on 
its books at the same values as appeared on the books of 
the Dunn Edge Tool Company. The difference ($43,- 
789.06) between the book value of the net assets acquired 
($187,789.06) and the par value of the said preferred stock 
plus the amount of said liability to the stockholders of 
the Dunn Edge Tool Company (a total of $144,000.00) 
was entered on petitioner’s books as a credit to “Premium 
on Preferred Stock.” 

6 . The respondent accepted the book values of all of 
the assets acquired from said Dunn Edge Tool Company 

as representing cost to the petitioner with the 
54 exception of the asset “land” and the depreciable 
assets. These assets he reduced pro rata in the ag- 


43 


SEYMOUR MFG. CO. VS. COMMR. OF INT. REV. 

gregare sum of $43,789.06, which amount corresponds to 
the credit to “Premium on Preferred Stock”;on petition¬ 
er’s books. Having reduced the cost of the Hand and de¬ 
preciable assets in an aggregate sum of $43,789.06, the re¬ 
spondent excluded this amount from invested capital for 
the seven months’ period ended July 31, 1921, and used 
said reduced bases in determining depreciation for the 
fiscal years ended July 31, 1921 and July 31, 1922. 

7. The following is a statement of the assetsiof the Dunn 
Edge Tool Company acquired by the petitioner on Janu¬ 
ary 1, 1921, the cost prices at which they were acquired, 
t lie amounts which certain of the assets were arbitrarily 
reduced by the respondent, and the costs allowed by re¬ 
spondent : 

Reduction j Cost allowed 
('ost of cost by j by Coin- 

Assets. per books. Commissioner, missioner. 


Cash . 4.040.15 

Securities & Investments. 0.500.00 

Accounts Receivable. 7.232.G1 

Notes Receivable..... 2.025.00 

Mortgages Receivable. 2.107.00 

Inventories . 1 52 . 954.20 

Land . 6.798.00 

Buildings . 5,031.01 

Machinery & Equipment. 52.44S.51 

Offices Furniture & Fixtures. 2,270.22 

Delivery Equipment. 025.41 


i 

! 


4.411.31; 
3.264.01j 
34.039.0o i 
1,477.00! 
600.701 


4,040.15 

0.500.00 

7.232.01 

2.025.00 

2,107.00 

152.054.30 

2.386.78 

1,706.10 

18.413.40 

709.22 

324.02 


Totals 


243,307.30 43.789.00! 199.51S.24 


8 . On July 30, 1923, the petitioner sold the land and de¬ 
preciable assets acquired from the Dunn Edg<j> Tool Com¬ 
pany, together with improvements costing $3,334.44 for an 
aggregate selling price of $49,540.80.| The peti- 
55 tioner reported in its return for the fiscal year ended 
July 31, 1923, a profit from said sale amounting to 
$7,484.66. This profit amounts to slightly more than 15% 
of the selling price. The respondent, by reasons of reduc¬ 
ing the cost of said assets, recomputed the ^profit to be 
$35,188.04, or more than 91% of the selling price. The 
petitioner claims that by reason of the reduction in rates 
of depreciation allowed by respondent on said assets, and 
with which rates petitioner agrees, the correct profit should 


be $5,666.48. ! 

9 . The said appeals were consolidated for hearing and 
were heard by the Board on October 28, 1928, dn the plead- 

* i 
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ings and stipulation of facts. On May 29, 1930, the Board 
published its decision, finding for the Respondent, and on 
May 31, 1930 it entered orders determining tax deficiencies 
against the Petitioner in the amounts alleged bv the re- 

Q c • 

spondent. 

For these reasons the petitioner files its petition for re¬ 
view bv this honorable court. 


Assignment of Errors. 

Petitioner believes and avers that errors were committed 
by the Board to it- damage and prejudice, as follows: 

1 . The Board erred in holding and deciding that the 
facts found by it were insufficient to overcome the pre¬ 
sumption of law favoring the determination of fact by 
the respondent. 

2. The Board erred in sustaining the action of the re¬ 
spondent in arbitrarily writing down and reducing the book 
value of the depreciable Dunn Edge assets. 

3. The Board erred in holding and deciding that “the 

cost of the property acquired for stock is the ‘fair 
56 market value’ of the stock.” 

4. The Board erred in finding that the land and 
depreciable assets acquired by the petitioner from the 
Dunn Edge Tool Company in 1921 at a net book value 
of $51,930.37 and sold by it in 1923 for $49,540.80, after 
having made improvements thereto in the amount of 
$3,534.44, had a fair market value of only $8,141.31 at the 
date of acquisition by petitioner in 1921. 

5. The Board erred in entering judgment for the re¬ 
spondent. 

Wherefore petitioner prays that the decisions of the 
Board of Tax Appeals entered herein against it be re¬ 
viewed and revised bv this Honorable Court, and for such 
other and further relief as the court mav deem meet and 
proper in the premises. 

SEYMOUR MANUFACTURING COM¬ 
PANY, INC., 

Petitioner, 

Bv ADRIAN C. HUMPHREYS, 

CHESTER A. GWINN, 

1 Its Attorneys . 

HUMPHREYS & GWINN, 

Of Counsel. 
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57 United States Board of Tax Appeals. Filed Jul. 19, 

1930. j 


United States Board of Tax Appeals. 

Docket Nos. 16796 and 33811. 

i 

i 

| 

Seymour Manufacturing Company, Inc., Petitioner, 

V. j 

Commissioner of Internal Revenue, Respondent. 


To the General Counsel, Bureau of Internal Revenue: 

Please take notice that we have filed in the office of the 
Clerk of the United States Board of Tax Appejals on July 
19, 1930, the original and one copy of a petitiop for review 
of the above-entitled case by the Court of Appeals of the 
District of Columbia. 

A eopv of said petition is served on you herewith. 

CHESTER A. GWjlXX, 

Attorney for Petitioner. 

j 

Service of a copy of the above-mentioned petition for 
review is herehv acknowledged thi 19th dav ofjjulv, 1930. 

C. M. (TIARfcST, 

F. | 

General Counsel , Bureau of Internal Revenue. 


Now, August 19, 1930, the foregoing Petition for Review 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 



46 


SEYMOUR MFG. CO. VS. COMME. OF INT. REV. 


58 United States Board of Tax Appeals. Filed Jul. 21, 

1930. 

United States Board of Tax Appeals. 

Docket Nos. 16796 and 33811. 

Seymour Manufacturing Company, Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation with Respect to Review of Board's Decision. 

Pursuant to the provisions of Section 1002 (<7) of the 
Revenue Act of 1926, it is hereby stipulated and agreed 
between the parties to the above-mentioned cause, by their 
respective attorneys, that the decision of the Board therein 
may be reviewed by the Court of Appeals of the District of 
Columbia. 

CHESTER A. GWIXX, 
Attorney for the Petitioner. 

C. M. CHAREST, 

General Counsel, Bureau of In¬ 
ternal Revenue, Attorney for 
the Respondent. 

F. 


Xow, August 19, 1930, the foregoing Stipulation with Re¬ 
spect to Review of Board's Decision certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 

59 U. S. Board of Tax Appeals. Filed July 19, 1930. 
United States Board of Tax Appeals. 

Docket Xos. 16796 and 33811. 


Seymour Manufacturing Company, Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Notice to Clerk to Prepare Record and Transmit it to 

Court of Appeals. 

To the Clerk of the Board of Tax Appeals: 

In accordance with paragraph 4 of Rule 30 of the Court 
of Appeals of the District of Columbia, please prepare a 
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i 

i 

j 

i 

j 

SEYMOUR MFG. CO. VS. COMMR. OF IXT. REV. 

I 

transcript duly certified as correct of the following docu¬ 
ments and transmit the same on or before the expiration 
of six months from July 31, 1930, to the Clerk of the said 
Court of Appeals: j 

1. The docket entries of the proceedings I before the 
Board. 

2. The Pleadings before the Board— 

(a) Petition in docket No. 16796. j 

( b, Petition in docket No. 33811. ! 

(c) Answer in docket No. 16796. 

(d) Answer in docket No. 33S11. j 
60 3. Board's order of August 28, 1929 consolidating 

these two cases for hearing. 

4. Opinion of the Board. 

5. Judgment of Board in Docket No. 16796. j 

6. Judgment of Board in Docket No. 33811. 

7. Petition for review and notice to opposing counsel, 
together with acknowledgment thereof. 

8. Stipulation under paragraph (d), Section! 1002, Rev¬ 
enue Act of 1926, that the review shall be by the Court 
of Appeals of the District of Columbia. 

9. This notice to Clerk of the Board to prepare and 

transmit the record, together with acknowledgment of op¬ 
posing counsel. i 

CHESTER A. GWINN, 
Attorney for the Petitioner. 

Service of the foregoing notice is hereby acknowledged 
this 19th dav of July, 1930. ! 

C. M. CHAREST, j 
General Counsel, Bureau of In¬ 
ternal Revenue, Attorney for 
the Respondent. 

Now, August 19, 1930, the foregoing Prsecipe certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 

Indorsed on cover: Board of Tax Appeals. ! No. 5289. 
Seymour Manufacturing Company, appellant, v.^. ’Commis¬ 
sioner of Internal Revenue. Court of Appeals, District of 
Columbia. Filed Sep. 5, 1930. Henry W. Hodges, Clerk. 

(5834) 
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IN THE 


Court of Aoneals of the District of Columtia 


April Term, 1930. 


No. 5289. 


Seymour Manufacturing Company, Appellant , 

v. 

Commissioner of Internal Revenue. 


Appeal from the Board of Tax Appeals. 


BRIEF FOR THE APPELLANT. 


STATEMENT OF THE CASE. 

This appeal is from decisions of the Board of Tax 
Appeals entered on May 31, 1930, determining de¬ 
ficiencies in income taxes against the appellant as 
follows: 


Fiscal year ended July 31, 1921 8874.25! 

“ " “ “ “ “ 1923 5,619.73! 

“ “ “ “ “ 1924 159.991 

“ “ “ “ “ 1925 338.83! 

(R. 40-41.) : 

I 

j 

l 

The case is before this Court on a petition for review 
filed July 19, 1930 (R. 40-44), pursuant to the Revenue 


i 
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Act of 1926, c. 37, Sec. 1002, 44 Stat. 110, 26 U. S. C, A. 
1225. (R. 46.) 

The facts of the case were agreed to and were found 
by the Board substantially as stipulated (R. 33-37). 
There is not a single fact, however, to support the 
Board's decision, which decision was not based upon 
the facts, but solely upon the so-called “prima facie 
correctness of the respondent’s determination.” (R 
39.) 

The appellant claims that the Commissioner erred 
in arbitrarily writing down the value of its depreciable 
assets and in writing up the amount of gain from the 
sale of such assets; thereby decreasing its deductions 
for depreciation and invested capital credit and in¬ 
creasing the amount of its taxable income. 

The facts are that on January 1, 1921, the appellant 
acquired all the assets and assumed all the liabilities, 
except the capital stock, of the Dunn Edge Tool 
Company of Oakland, Maine. The price agreed on 
between the parties to this transaction was $187,789.06, 
which was the value of the net assets of the Dunn Edge 
Tool Company as shown by its books. These assets 
were paid for by the appellant with its own preferred 
Class A stock of the par value of $108,000.00 and 
$36,000.00 in cash payable to the stockholders of the 
Dunn Edge Tool Company. 

The following is a statement of the assets of the 
Dunn Edge Tool Company which were acquired by 
the appellant as aforesaid, the cost prices at which 
they were acquired, the amounts by which the land 
and depreciable assets were arbitrarily reduced by the 
Commissioner and the amounts of the cost prices 
allowed by him in lieu of the actual cost prices: 
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Reduction 

Cost 


Cost 

of cost by 

allowed by 

Assets. 

Per Books Commissioner 

Commissioner. 

Cash. 

§4,949.15 


$4,949.15 

Securities & Investments 

6,500.00 


6,500.00 

Accounts Receivable. 

7,232.61 


7,232.61 

Notes Receivable. 

2,025.00 


2,025.00 

Mortgages Receivable. 

2,167.00 


2,167.00 

Inventories. 

152,954.30 


152,954.30 

Land. 

6,79S.09 

4,411.31 

2,386.78 

Buildings. 

5,031.01 

3,264.91 

1,766.10 

Machinery & Equipment 

52,448.51 

34,035.05 

18,4)13.46 

Office Furniture & Fix- 



! 

tures. 

2,276.22 

1,477.00 

799.22 

Delivery Equipment. 

925.41 

600.79 

324.62 

Totals. 

S243,307.30 

$43,7S9.06 

$199,518.24 


The appellant entered the aforesaid assets on; its 
books at the same values that appeared on the books 
of the Dunn Edge Tool Company. The difference 
($43,789.06) between the book value of the net assets 
acquired ($187,789.06) and the par value of the said 
preferred stock, plus the $36,000.00 paid to the stock¬ 
holders of the Dunn Edge Tool Company (a total of 
$144,000.00) was entered on appellant’s books as a 
credit to “Premium on Preferred Stock.” That is:to 
say, of the assets valued at $187,789.06 cash was paid 
to the extent of $36,000.00, leaving $151,789.06 to be 
paid for with stock; these were paid for with preferred 
stock of the par value of $108,000.00, leaving assets 
of the value of $43,789.06 to be accounted for as 
“Premium on Capital Stock” or paid-in surplus. 

The Commissioner accepted the book values of all 
the assets acquired from said Dunn Edge Compapy 
as representing cost to the appellant, with the exception 
of the land and depreciable assets. The value of these 
assets he arbitrarily reduced pro rata in the aggregate 
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amount of 843,789.06, which amount corresponds to the 
credit to “Premium on Preferred Stock" on appellant's 
books. Having reduced the cost or value of the land 
and depreciable assets in the aggregate sum of 
§43,789.06, the Commissioner excluded this amount 
from invested capital for the seven months period 
ended July 31, 1921, and used his reduced values rather 
than the real values in computing depreciation for 
the fiscal years ended July 31, 1921, and July 31, 1922. 

On July 30, 1923, the appellant sold the land and 
depreciable assets acquired from the Dunn Edge Com¬ 
pany after having spent §3,534.44 for improvements 
thereto. The cost of the assets was their book value 
on January 1, 1921, §67,479.24, to which should be 
added 83,534.44 for improvements, making §71,013.68, 
from which should be deducted §27,139.36 for accrued 
depreciation, making the depreciated cost §43,874.32. 
The selling price of the assets was §49,540.SO, making 
the profit on the sale §5,666.48. 

The appellant reported in its income tax return for 
the fiscal year ended July 31, 1923, a profit from said 
sale in the amount of §7,484.66. This reported profit 
amounts to more than 15 per cent of the selling price. 
The Commissioner, by arbitrarily reducing the cost of 
said assets, recomputed the profits to be §45,188.04, 
or more than 91 per cent of the selling price. The ap¬ 
pellant claims that by reason of the reduction in rates 
of depreciation allowed by the Commissioner on said 
assets, with which rates appellant agrees, the correct 
profit should be §5,666.48. 

ASSIGNMENT OF ERRORS. 

1. The Board erred in holding and deciding that the 
facts found by it were insufficient to overcome the pre- 
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sumption of law favoring the determination of! fact 
by the respondent. 

1 

2. The Board erred in sustaining the action of the 

respondent in arbitrarily writing down and reducing 
the book value of the land and depreciable Dunn Edge 
assets. ! 

i 

3. The Board erred in holding and deciding that 

‘‘the cost of the property acquired for stock is the 
'fair market value’ of the stock.” ! 


4. The Board erred in finding that the land and, de¬ 
preciable assets acquired by the petitioner from!the 
Dunn Edge Tool Company in 1921 at a net book v&lue 
of S51,930.37 and sold by it in 1923 for §49,540.80, 
after having made improvements thereto in the amount 
of 83,534.44, had a fair market value of only 88,141.31 
at the date of acquisition by petitioner in 1921. 


5. The Board erred in entering judgment for 
spondent. 


re- 


ARGUMENT. I 

i 

(1) The facts found by the Board were sufficient to over¬ 
come the presun ption in favor of the correctness, of 
the Commissioners determination. 

i 

! 

Conceding that there is a legal presumption favor¬ 
ing determinations of fact by the Commissioner, and 
that under such presumption his findings, though 
obviously wrong, are prima facie correct, we respect¬ 
fully submit that the presumption has been overcoihe 
by the agreed facts of this case. 

The presumption that the findings of the Commls- 


i 
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sioner are prirna facie correct can only prevail in the 
absence of any proof to the contrary. It can not exist in 
the light of any evidence against it, for any substantial 
evidence to the contrary overcomes the presumption, 
places the parties on an equal footing with regard to 
proof of the facts, and makes the case one for the jury. 
Nichols v. Commissioner (C. C. A. 3d), 43 Fed. (2d) (un¬ 
reported to date): Pittsburgh Hotel Co. v. Commissioner , 
(C. C. A. 3d), 43 Fed. (2d) 345. 

The Board said that: 

“It is well settled that the respondent’s deter¬ 
mination is prirna facie correct and the burden of 
disproving it is upon petitioner. Avery v. Com¬ 
missioner , (C. C. A. 5th Cir.) 22 Fed. (2d) 6, 6 A. 
F. T. R. 7019, William Reibert, 7 B. T. A. 1198.” 

The rule laid down by the Court in Avery v. Com¬ 
missioner, supra, is none other than the familiar rule 
of burden of proof. The Court held that the burden 
of proof was on the petitioner and said: 

“We have examined the transcript, and find 
ample evidence to sustain the decision according 
to the conclusions of the Board.” 

The distinction is that in the Avery case there was 
“ample evidence to sustain the conclusions of the 
Board,” whereas, in the case at bar there was not an 
iota of evidence to sustain the conclusion of the Board. 
The evidence is all against the conclusion of the Board, 
which conclusion, despite the evidence against it, is 
grounded solely and exclusively upon the supposed 
prirna facie correctness of the Commissioner's determin¬ 
ation. The effect is to make the findings of the Com¬ 
missioner conclusive—not merely prirna facie correct. 
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As stated by the Supreme Court ;n Wickwire v. 
Reinecke, 275 U. S. 101, 48 S. Ct. 43: j 

j 

‘‘It is quite clear that, as held by the Circuit 
Court of Appeals, the ruling of the trial court was 
erroneous, and that the decision of the Commis- 
ioner of Internal Revenue was not conclusive, but 
only furnished prima facie evidence of its correct¬ 
ness. United States v. Rindskopf , 105 U. S. 418, 
26 L. Ed. 1131; Fidelity & Columbia Trust Co i v. 
Lucas (D. C.) 7 F. (2d) 146. * * * We have not set 
forth in extenso the evidence which was offered, but 
it is very clear that there was enough to go to the 
jury to meet the burden against the petitioner ion 
this main issue, * * 

! 

In the Wickwire Case the tax had been assessed, and 
it was the assessment that was presumed to be corrept. 
There was no assessment in the case at bar. (Bee 
also Wilson v. Eisner , 282 Fed. 38.) j 

In the case at bar there was valid and substantial 
evidence to establish the cost to the appellant of the 
assets purchased by it from the Dunn Edge Tool do. 
in January, 1921: j 

(1) There was evidence of the value at which tie 

assets were carried on the books of the Dunn Edge 
Tool Co. (R. 33.) j 

(2) There was evidence showing what the appellant 
paid in stock and cash for said assets. (R. 33.) j 

i 

(3) There was evidence as to the value at which the 

appellant entered the assets on its books as of January 
1, 1921. (R. 33-34.) 

(4) There was evidence of a sale of the identical 
assets by the appellant on July 30, 1923, at a pricp 
wdiich is not in dispute. (R. 35-36.) 


I 
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(5) The evidence shows that the identical assets 
were sold by the appellant, within three years after 
their purchase, at a price 15 per cent in excess of the 
value at which they were purchased and set up on the 
books of the appellant. (R. 36.) 

(6) None of the evidence is unreasonable or con¬ 
flicting: in any respect. The values at which the assets 
were accepted and set up on the books of the appellant 
were the same at which they were carried on the books 
of the Dunn Edge 'fool Co.: and the price at which 
they were sold within three years after their purchase 
reasonably establishes that the values set up on the 
books of the seller and buyer and agreed to by them as 
the fair value of the assets were fair and correct in 
every particular. 

Against all of the foregoing facts, which sustain the 
appellant’s contention as to the values of the assets, 
the respondent had nothing in the shape of facts, evi¬ 
dence or reason merely the prim a fade presumption 
referred to by the Hoard. As stated by the Circuit 
Court of Appeals for the 9th Circuit in Citrus Soap 
Company of California v. Lucas , 42 Fed. (2d) 372: 

“The foregoing testimony was competent and 
from a competent source. It was not contradicted 
by any other testimony. It was not unreasonable 
or improbable in itself, and in our opinion, it 
tended to prove as a matter of law that the good 
will acquired by the petitioner from its predecessor 
in interest had a substantial value.” 

In the foregoing case of ('itrus Soap Co. the Board 
had refused to accept book entries as evidence of the 
value of the petitioner’s tangibles, saying: 


“The book entries of the Old Corporation are 
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not sufficient to prove that the values they purport 
to give the assets in question are correct, and they 
are not supported by other evidence. On I this 
issue we must decline to disturb the determination 
of the respondent/’ (14 B. T. A. 1156.) 

i 

The Board was reversed by the Circuit Court of 
Appeals, with the comments quoted above and pointing 
out that there was evidence to support the book vajlues 
—just as there was in the case at bar. j 

In the stipulated facts of this case there is absolutely 
nothing to sustain the determination of the Commis¬ 
sioner or the conclusion of the Board. The Board 

i 

has ignored the facts and grounded its decision wholly 
upon its notion of the Commissioners infallibility, j 

‘‘When the evidence before a trier of fact ought 
to be convincing, he may not say that it is not. 
Whether lie is a judge or a commissioner, the facts 
must be judicially weighed, and a determination 
reached thereon.” Chicago Rg. Equipment Co. 
v. Blair , 20 Fed. (2d) 10. i 

i 

As stated by the 1'ircuit Court of Appeals for the 
Third Circuit in A. M. Nichols v. Commissioner , 43 
Fed. (2d): j 

i 

i 

“This testimony overcame the presumption aris¬ 
ing from the determination of the Commissioner. 
The burden then shifted to the Commissioner to 
support his determination by evidence and this lie 
did not do nor attempt to do and accordingly his 
determination can not stand. * * * 

“The Board of Tax Appeals disregarded all 
the positive and affirmative evidence in the case. 
Its own findings are not predicated upon any sub¬ 
stantial evidence and, therefore, its determination 
is set aside, the determination of the Commis¬ 
sioner reversed and the income tax return of the 
petitioner approved. ” 
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A similar situation was involved in the case of Pitts¬ 
burgh Hotels Co. v. Commissioner , supra, where the 
Board rejected the evidence and, as stated by the Court 
of Appeals, “left the case standing on the presumption 
of a correctness of the determination by the Commis¬ 
sioner. ” The Court said: 

“The presumption of correctness of the deter¬ 
mination of the Commissioner was overcome by 
the positive testimony of the petitioner which 
stands unimpeached. It does not appear that 
the Board itself had anv information on which it 
could predicate a contrary conclusion. It was 
error, therefore, for the Board to ignore this testi¬ 
mony. ” 

In the case at bar it was error for the Board to ignore 
the agreed and unimpeached facts and decide contrary 
thereto merelv on the theorv that the Commissioner's 
determination was presumptively correct. 

(2) The Board erred in sustaining the Connnissioner's 
arbitrary write down of the bool: value of the land and 
depreciable assets acquired by the appellant from the 
Dunn Edge Tool Company. 

Assets acquired by the appellant at an agreed value 
of 851,930.37 on January 1, 1921 were written down by 
the Commissioner to 88,141.31 as of said date, so that 
when the appellant sold the identical assets in July, 
1923, for 849,540.80, the Commissioner claimed that 
there was a profit from the sale in the amount of 
S45,1SS.04 or 91 per cent of the selling price. The follow¬ 
ing tables list the assets in question and show the differ¬ 
ence effected by the Commissioner’s write down: 
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As shown by the evidence. 



Basis 




i 

| 


claimed 




i 


(as of 


Accrued 




Jan. 1, 

Improve- 

depre- 

Selling 

| 

Assets. 

1921) 

ments 

ciation 

Price 

Profit. 

Buildings 

$5,031.01 

$429.46 

§1,421.81 1 


! 

Mach. & Equip- 



► $40,21S.S0 

S5,466.38 

ment 

52,44S.51 

2,959.75 

24,694.50 J 



Furn. & Fix- 





i 

tures 

2,276.22 

70.23 

577.52 

1,300.00 

46S.93 

Delivery Equip- 




! 

ment 

925.41 

75.00 

445.53 

700.00 

145.12 

Land 

6,798.09 



7,322.00 

523.91 

Totals 

$67,479.24 

$3,534.44 

$27,139.36 

$49,54Q.S0 

$5,666.48 


The Commissioner’s Computation. 


Basis 

allowed 



(as of 


Accrued 



Jan. 1, 

Improve- 

depre- Selling 


Assets. 

1921) 

ments 

ciation. Price. 

Profit. 

Buildings 

$1,766.16 

$429.46 

$1,318.41 ) 


Mach, and Equip- 


> $40,218.80 $38,890.73 

ment 

18,413.46 

2,959.75 

20,922.29 ) 

j 

Furniture & Fix- 



j 

tures 

799.22 

70.23 

343.66 1,300.00 

744.21 

Del. Equip- 





ment 

324.62 

75.00 

287.50 700.00 

587.88 

Land 

2,386.78 


. 7,322.00 

4,935.22 

Totals 

$23,690.18 

$3,534.44 

$22,871.86 $49,540.S0 $45,188.04 


Under the provisions of Section 202(c) (2) of the 
Revenue Act of 1921 there was no gain or loss recog¬ 
nized from the sale of its assets by the Dunn Edge Tool 
Co. to the appellant; and Section 202(d) (1) provides 
that: S 


“ Where property is exchanged for other prop¬ 
erty and no gain or loss is recognized under the 
provisions of subdivision (c), the property re¬ 
ceived shall, for the purposes of this section,; be 
treated as taking the place of the property ex¬ 
changed therefor * * V 7 


i 
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Under the foregoing provisions the Dunn Edge Tool 
Company would have to take up on its books the cash 
and stock received at the same value as the assets sold: 


and the appellant, unless it proved a higher value for 
invested capital under Section 326 of the Revenue Act 
of 1921, would have to take up on its books the assets 
received at the same values as they were carried on the 
books of the Dunn Edge Tool Company. Therefore, 
the “bases” for computing gain from the sale of some 
of said assets by the appellant in July, 1923, were the 
book values or agreed values at which the same were 
acquired by the appellant, with proper adjustments 
for improvements and depreciation. 

In harmony with the foregoing provisions of the 
1921 Act, we find Section 204(a) (8) of the Revenue Act 
of 1924 providing that: 


“ If the property (other than stock or securities 
in a corporation a party to a reorganization) was 
acquired after December 31, 1920, by a corporation 
bv the issuance of its stock or securities in connec- 
tion with a transaction described in paragraph (4) 
of subdivision (b) of Section 203 (including, also, 
cases where part of the consideration for the transfer 
of such property to the corporation was property 
or money in addition to such stock or securities), 
then the basis shall be the same as it would be in the 
hands of the transferror , increased in the amount 
of gain or decreased in the amount of loss recog¬ 
nized to the transferror upon such transfer under 
the law applicable to the year in which the transfer 
was made.” (Italics ours.) 


The property in this case was acquired after Decem¬ 
ber 31. 1920. under the circumstances described in the 
foregoing section, and there was no gain or loss recog¬ 
nized under the law applicable to the year in which the 
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transfer was made. The basis then was the same as it 
would be in the hands of the transferror. 

The evidence of the basis (or cost) of the assets is the 
book value, which is cost less depreciation and | plus 
improvements; it is the same value agreed upon between 
the parties for the purpose of the exchange; and that it 
was not excessive was established by the sale of said 
assets at a higher value within three years after they 
w^ere acquired by the appellant. Law, fact and logic 
unite to support the appellant’s contention that! the 
basis for the purposes of invested capital, depreciation 
and gain from the sale is the book value at date of 
acquisition. There is nothing to support any contrary 
conclusion. 

i 

The Board’s decision in this case is directly contrary 
to its own decision in H. S. Crocker, Inc., v. Commis¬ 
sioner , 15 B. T. A. 175, in which case the petitioner 
acquired for cash and its own stock all the assets of a 
going concern at agreed values, which values it entered 
in its books upon acquisition of the assets. Shortly 
thereafter it had an appraisal made which showed a 
higher value for the assets and the petitioner set upi on 
its books the difference as paid-in surplus. The Com¬ 
missioner and the Board refused to allow the write 
up of the assets and limited the petitioner to the agreed 
values and the book values as shown by the books! of 
the predecessor corporation. The Board said: 

i 

; ‘The respondent is sustained in his exclusion 
from petitioner’s invested capital of the values 
ascribed to fixed assets in excess of the bobk 
values of the said assets as recorded on the books 
of the predecessor and agreed upon by the parties 
as the values of those assets. Cf. White Eagle 
Brewing Co., 6 B. T. A. 607.” 
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In the Crocker case the Board did not require proof 
of the cash value of the assets, although it expressly 
recognized that “It may well be that the actual cash 
values of other items, if segregated, are less than the 
agreed values.” (See also H. S. Crocker Co. v. Com¬ 
missioner , 20 B. T. A. 4oS.) 

All we ask in this case is the allowance of the agreed 
values, which were the same as the book values. We 
are not asking for any appreciation over book values, 
as in the Crocker case. Under the Board's decision 
in the Crocker case the appellant's contention in this 
case should have been allowed. 

(3) The Board erred in holding that the cost of the 
property acquired for stock is the fair market value 
of the stock. 

The Board said: 

“The cost of property acquired for stock is the 
Tail* market value' of the stock. So, if the peti¬ 
tioner is to prevail with respect to the issues, 
other than the invested capital issue, it is neces¬ 
sary for the petitioner to prove that the ‘fair 
market value’ of the stock issued for the assets 
in question on or about January 1, 1921, was 
$43,789.06 in excess of the amount determined by 
respondent.” 

The foregoing statement is erroneous and unfair. 
The inference to be drawn from it is that the plaintiff 
should have established the “fair market value” of 
its own stock which it issued for the Dunn Edge assets. 
The rule is exactly contrary, i. e., the “fair market 
value” of the stock, in the absence of any other evi¬ 
dence, is the fair market value of the assets paid in 
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J 

j 

for it. The Board has uniformly held that i where 
there is no evidence of a “fair market value” for the 
stock the value of the assets acquired for it fixes its 
value: and that the par value of the stock is not con¬ 
trolling as to either the value of the stock or thej value 
of the assets paid in for it. There was no market for 
the stock and there was no evidence of “fair iparket 
value.” Under these circumstances the “fair iparket 
value” of the stock is determined by the value pf the 
assets paid in for it. ! 

Appeal of Wm. Zeigler, Jr., 1 B. T. A. 1861; 
Appeal of Munising Motor Co., 1 B. T. A. 286; 
Appeal of The Troxel Manufacturing Co.,\ 1 B. 

T. A. 653; j 

Appeal of Pacific Baking Co., 2 B. T. A. 391; 
Appeal of Charles T. Plunkett, 3 B. T. A. 1265; 
Appeal of Napoleon B. Burge, 4 B. T. A.j 732, 
740; | 

Rouse, Hempstone & Co., Inc., 7 B. T. A. 1018, 
1025; j 

Wilford C. Saeger, 9 B. T. A. 890, 899; i 
George A. Ricker, 10 B. T. A. 11, 13; 

T. B. Noble, 12 B. T. A. 1419, 1436: j 

Kanawha City Co., 13 B. T. A. 912; 

Wm. Schoenheit, 14 B. T. A. 33, 48; j 

Marshall Field, 15 B. T. A. 718, 725; 

John Glackner Realty Corp., 11 B. T. A. 1511 

j 

i 

The principle as stated above and supported by! the 
foregoing decisions of the Board has been acquiesced 
in by the Commissioner (Acq. YII-2 C. B. 15). 

In Appeal of Munising Motor Co., supra, the Board 
held that the petitioner’s invested capital was sthe 
cost to the predecessor partnership of the assets trans- 
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ferred by it to the corporation less the liabilities: and 
that unless it proved a higher cost value the corpora¬ 
tion taking over the property and business of a prede¬ 
cessor must use the closing inventory of the predeces¬ 
sor in computing the cost of merchandise sold during 
the first taxable year of its operations. (See also 
Rouse, Hempstone & Co., Inc., supra.) 

Section 326(a) and (a) (2) of the Revenue Act of 
1921 provides: 


“ (a) That as used in this title the term ‘invested 
capital' for any year means * * *: 

“(2) Actual cash value of tangible property, 
other than cash, bona tide paid in for stock or 
shares, at the time of such payment, but in no 
case to exceed the par value of the original stock 
or shares specifically issued therefor, unless the 
actual cash value of such tangible property at the 
time paid in is shown to the satisfaction of the 
Commissioner to have been clearly and substan¬ 
tially in excess of such par value, in which case 
such excess shall be treated as paid-in surplus.' 7 


By the plain provisions of the statute it is the prop¬ 
erty paid in for stock that must be evaluated and not 
the stock itself: and if the value of the assets is clearly 
and substantially in excess of the par value of the 
stock issued for them “such excess shall be treated as 
paid-in surplus." Appeal of Hie Tvoxel Manufacturing 
Co., 1 B. T. A. 653. 

In the case at bar the assets were shown to be of a 
value 843,789.06 in excess of the par value of the 
capital stotfk and cash paid therefor and the excess 
should have been allowed as paid-in surplus. Sec. 
326, Rev. Act of 1921: Appeal of Troxel Mfg. Co., supra; 
Rouse, Hempstone & Co., Inc. v. Commissioner, supra. 
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In Appeal of Rouse, Hempstone & Co., 
Board said: 



the 


‘‘We are convinced from the evidence that the 
petitioner’s merchandise inventory at December 1, 
1917, had a market value of at least $286,349.72. 


As the inventory, along with other assets] was 
purchased for stock, that amount then becomes 
the cost of the merchandise to the petitioned, for, 
where goods are purchased for stock, in the absence 
of evidence of the market value of the stock,\ it is 
deemed equivalent in value to the property for which 


— — - i - t y j ~ • 

it was issued. Appeal of William Ziegler] 
1 B. T. A. 186.” (Italics ours.) 


Jr., 


In Appeal of William Ziegler, supra, the Board; held 
that the par value of the entire stock of a corporation 
issued in exchange for property is not evidence of the 
value of the stock nor of the value of the property. 
The Board said: 


“The usual method of appraising stock issued 
for property where there is no evidence of! the 
market value of the stock is to say that the ^tock 
is deemed equivalent in value to t lie property 
for which it was issued, and by determining the 
value of the property one can determine the Value 
of the stock. In this case the (Commissioner made 
no attempt to determine the value of the property 
except by reference to the par value of the stock, 
and he reasoned in a circle thus: We must! de¬ 
termine the value of the stock received by ; the 
taxpayer. To do this we will look at the valde of 
the property given. We have no evidence of 
the value of the property given except that stock 
to the extent of $x par value was issued for it. 
Therefore, the value of the property must have 
been $x, and, consequently, the value of the stock 
received by the taxpayer must have been ; $x. 
This amounts to nothing but saying that since 
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the par value of the stock was $x, its real value 
was $x, a proposition to which the Commissioner 
would be the last to accede, if applied generally. If 
the corporation had issued $2x par value of stock 
for his property, it is clear that the Commissioner 
would not permit it to claim invested capital at 
$2x. lit is also clear that the taxpayer would 
not have derived a profit of $x. The reasoning 
presented on behalf of the Commissioner brings 
to mind the example of faulty syllogism given in 
an elementary text book on logic: If the sidewalk 
is wet, it must have been raining—if it has been 
raining, the sidewalk must be wet —therefore it has 
been raining.” 

We doubt if the attorneys for the respondent will 
attempt to sustain the proposition that ‘‘if the petitioner 
is to prevail with respect to the issues, other than the 
invested capital issue, it is necessary for the petitioner 
to prove that the “fair market value” of the stock 
issued for the assets in question on or about January 1, 
1921, was 843,789.06 in excess of the amount deter¬ 
mined by respondent.” The respondent never de¬ 
termined nor attempted to determine the “fair market 
value” of the stock issued for the assets. He at¬ 
tempted to determine the fair market value of the 
assets and in so doing he arbitrarily reduced their net 
book values in the amount of $43,789.06. There is 
neither evidence nor reason to sustain his action in 
so writing down the value of the assets. 

(4) The Board erred in finding that the land and de¬ 
preciable assets acquired by the petitioner f rom the 
Dunn Edge Tool Co. had a fair market value of only 
SS,141.S1 in January, 1921. 

There was not an iota of evidence to sustain the 
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finding that the land and depreciable assets had ai fair 
market value of only 88,141.31. On the contrary 
there is ample evidence to support a finding that they 
had a fair market value in January, 1921, of not; less 
than 851,930.37. I 

The assets in question were carried on the books of 
the Dunn Edge Tool Co. at the following values: ; 


Land. 86,798.09 

Buildings.. . 4,049.51 | 

Machinery and equipment. 37,881.14 | 

Furniture and fixtures. 2,276.22 i 

Delivery equipment. 925.41 I 


Total. 851,930.37 j 


Said assets were purchased by the appellant at the 
aforesaid agreed values and were taken up by it. on; its 
books at the same values. After improvements costing 
83,534.44 to the buildings, machinery, equipment, 
furniture and fixtures, the same assets were sold sep¬ 
arately in July, 1923, for the aggregate amount!of 
849,540.80. Yet the Board has held that they were 
worth not more than 88,141.31 in January, 1921, when 
they were acquired by the appellant! j 

The theory on which the Commissioner wrote down 
the value of the land and depreciable assets was that 
the stock issued for all the assets of the Dunn Edge Tool 
Company was worth exactly par, i. e. 8108,000.00, 
which amount added to the cash payment of 836,000.(|)0 
made only 8144,000.00, which was 843,789.06 less 
than the book value of the assets. The Commissioner 
attempted to dispose of this difference of 843,789.06 
by writing down the value of the land and depreciable 
assets by that amount. Just why he should apply the 
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redaction to those particular assets is beyond our com¬ 
prehension. If there was no evidence of the value of 
any of the assets and he was limited to an allowance 
representing the par value of the stock and $36,000.00 
in cash it seems that he would apply the reduction 
first to the current assets, other than cash, i. c., se¬ 
curities and investments, accounts receivable, notes 
receivable, mortgages receivable, and inventories. 
But, strange to relate, the Commissioner accepted the 
appellant s book values of cash, securities and invest¬ 
ments, accounts receivable, notes receivable, mortgages 
receivable and inventories and applied the entire 
reduction of $43,789.06 to the land and depreciable 
assets, with ridiculous results. 

The basic error of the Commissioner is in presuming 
that the value of the stock was its par value. On this 
assumption if it had been no par value stock its value 
would be nil and the Commissioner would have written 
down the cost of the assets in the amount of $144,000.00! 

It is too well established to require further argument 
that the par value of shares of stock issued for assets 
is not conclusive of the actual cash value or of the fair 
market price or value of such assets for the purposes of 
determining invested capital or profit or loss on sale or 
a reasonable allowance for depreciation. Appeal of 
Wallis Tractor Co ., 3 B. T. A. 9S1 (Acquiesced in by 
the Commissioner, Acq. YI-l C. B. 2, 6). 

We submit that the evidence in this case not only 
preponderates in favor of the valuations set up on the 
books of the appellant but it is the only evidence there 
is in the case: consequently, there is nothing to sustain 
the Board’s conclusions. 

The Board clearly failed to give sufficient weight 
to the evidence, particularly to the values at which the 
assets were carried on the books of the Dunn Edge 
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Tool Co. and the appellant, which values are the 
values agreed upon by the parties for the purpose of 
the sale in 1921, and to the prices at which the same 
assets were sold separately in 1923. 

In the case of Tabor Manufacturing Co. v. Cotipnis- 
sioner, 34 Fed. (2d) 140, the United States Circuit 
Court of Appeals for the Third Circuit said: j 

i 

i 

“On the other hand, there was affirmative! and 
uncontradicted evidence to support the conten¬ 
tion of the taxpayer, viz., the sum of 855,7Sf .93, 
as the value of the land in 1910 which was based on 
the fact of that sum being paid and accepted by 
the then owner and the buver. There was also 
proof that the sum of 8119,689.50 was the value 
of the land in 1920, which value was based on 
the fact of that sum being accepted by the then 
owner and the then buyer. These were bona 
fide transactions, and this was the onlv evidence 
from which the value of the land in 1913 waside- 
terminable. ” 

i 

! 

The above quoted excerpt from the opinion of the 
Court applies with striking force to the facts of the 
case at bar. Weight must be given to the values agreed 
upon between the buyer and seller of the property, who 
were dealing at arms length. j 

A striking illustration of the fallacy of the Board’s 
determination may be had by examining the deprecia¬ 
tion schedules (R. 36), which were taken from appel¬ 
lant’s books and accepted by the Commissioner. 
For example, take the items “Buildings” and “Mach. 
& Equipment,” the gain, as determined by a correict 
computation, is as follows: 


I 

i 
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Selling price. 840,218.80 

Cost per books 

Jan. 1, 1921. $57,479.52 

Improvements, Jan. 1, 

1921, to July 30,1923 3,389.21 


Total. 860,868.73 

Accrued 

depreciation. 26,116.31 

Depreciated cost. 34,752.42 

Profit (13.59% of 

selling price). 85,466.38 

The Commissioner arbitrarily reduced “cost” and 
left “accrued depreciation” and “improvements” 
stand as shown on the appellant’s books, with the 
following result: 


Selling price. 840,218.80 

Basis allowed 

Jan 1, 1921. 820,179.56 

Improvements, Jan 1, 

1921, to July 30, 

1923. 3,389.21 


Total.. $23,568.77 

Accrued 

depreciation. 22,240.70 

Depreciated cost. 1,328.07 

Profit (96.70% of 

selling price). 838,890.73 


It should be noted that the Commissioner’s allowance 
of January 1, 1921, value is entirely consumed by de¬ 
preciation, and the improvements, none of which could 
have been more than two and a half years old when the 
properties were sold, are more than fifty per cent con¬ 
sumed by depreciation. Equally absurd and incon- 
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gruous results are revealed by the same kind of analysis 
of the Commissioner’s computations of gain from the 
sale of the other depreciable assets. Can any deter¬ 
mination so baseless and unreasonable and unsupported 
by evidence be allowed to stand? 

CONCLUSION. 

It is respectfully submitted that the determination 
and orders of the Board should be reversed. 

Chester A. Gwinn, 

Attorney for the Appellant. 

Adrian C. Humphreys, 

Of Counsel. 

! 
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Commissioner of Internal Revenue | 
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PREVIOUS OPINION 

j 

The only previous opinion in the present case is 
that of the United States Board of Tax Appeals 
(R. 32-39), which is reported in 19 B. T. A. 1280. 

JURISDICTION 

This appeal involves income tax deficiencies for 
the fiscal years ended July 31, 1921, July 31, 1923, 
July 31,1924, and July 31, 1925, and is taken from 
orders of redetermination of the Board of Tax 
Appeals entered May 31, 1930. (R. 40-41.) The 

case is brought to this court by petition for review 

a) 
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filed July 19, 1930 (R. 41), pursuant to the pro¬ 
visions of Sections 1001, 1002, and 1003 of the 
Revenue Act of 1926, c. 27, 44 Stat. 9, 109, 110 

QUESTION PRESENTED 

Did the Board of Tax Appeals err in holding 
that appellant failed to produce sufficient evidence 
to overcome the prima facie correctness of the Com¬ 
missioner ’s determination of invested capital and 
the bases for certain claimed deductions for depre¬ 
ciation and for computing a subsequent gain on sale 
of certain assets ? 

STATUTES AND REGULATIONS INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 326. (a) That as used in this title the 
term “invested capital'’ for any year means 
(except as provided in subdivisions (b) and 

(c) of this section): 

* * * * * 

(2) Actual cash value of tangible prop¬ 
erty, other than cash, bona fide paid in for 
stock or shares, at the time of such payment, 
but in no case to exceed the par value of the 
original stock or shares specifically issued 
therefor, unless the actual cash value of such 
tangible property at the time paid in is 
shown to the satisfaction of the Commis¬ 
sioner to have been clearly and substantially 
in excess of such par value, in which case 
such excess shall be treated as paid-in sur¬ 
plus : Provided, That the Commissioner shall 
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keep a record of all cases in which tapgible 
property is included in invested capital at 
a value in excess of the stock or shares issued 
therefor, containing the name and address 
of each taxpayer, the business in which en¬ 
gaged, the amount of invested capital and 
net income shown by the return, the lvalue 
of the tangible property at the time paid in, 
the par value of the stock or shares specif¬ 
ically issued therefor, and the amount in¬ 
cluded under this paragraph as paid-in sur¬ 
plus. The Commissioner shall furnish a 
copy of such record and other detailed infor¬ 
mation with respect to such cases when re¬ 
quired by resolution of either House of‘Con¬ 
gress, without regard to the restrictions con¬ 
tained in section 257; * * *. 

Sec. 202. (a) That the basis for ascertain¬ 
ing the gain derived or loss sustained from 
a sale or other disposition of property, I real, 
personal, or mixed, acquired after February 
28, 1913, shall be the cost of such property; 

except that— I 

* * * * * 

i 


(c) For the purposes of this title, on an 
exchange of property, real, personal!, or 
mixed, for any other such property, no gain 
or loss shall be recognized unless the prop¬ 
erty received in exchange has a readily real¬ 
izable market value; but even if the property 
received in exchange has a readily realizable 
market value, no gain or loss shall be 

i 

recognized— 


i 
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(2) When in the reorganization of one or 
more corporations a person receives in 
place of any stock or securities owned by 
him, stock or securities in a corporation a 
party to or resulting from such reorganiza¬ 
tion. The word “reorganization,” as used 
in this paragraph, includes a merger or con¬ 
solidation (including the acquisition by one 
corporation of at least a majority of the vot¬ 
ing stock and at least a majority of the total 
number of shares of all other classes of stock 
of another corporation, or of substantially 
all the properties of another corporation), 
recapitalization, or mere change in identity, 
form, or place of organization of a corpora¬ 
tion (however affected); or * * *. 

Skc. 234. (a) That in computing the net 
income of a corporation subject to the tax 
imposed by section 22,0 there shall be allowed 
as deductions: 

***** 

(7) A reasonable allowance for the ex¬ 
haustion, wear and tear of property used in 
the trade or business, including a reasonable 
allowance for obsolescence. * * * 

Treasury Regulations 62: 

Art. 831. Meaning of invested capitals — 
Invested capital within the meaning of the 
statute is the capital actually paid in to the 
corporation by the stockholders, including 
the surplus and undivided profits, and is 
not based upon the present net worth of the 
assets, as shown by an appraisal or in any 



0 


other manner. The basis or starting point 
in the computation of invested capital is 
found in the amount of cash and other prop¬ 
erty paid in, the valuation at which! such 
other property may be included being deter¬ 
mined in accordance with the statute and the 
regulations. The computation does not stop, 
however, with such original entries or 
amounts, but also takes into account the 
surplus and undivided profits of prior years 
left in the business. The invested capital of 
a corporation includes, generally speaking, 
(a) the cash paid in for stock, (b) the tangi¬ 
ble property paid in for stock, (c) the;sur¬ 
plus and undivided profits, and (d) the in¬ 
tangible property paid in for stock (jto a 
limited amount), less, however, the ^ame 
proportion of such aggregate sum asj the 
amount of inadmissible assets bears toj the 
amount of the admissible assets and the in¬ 
admissible assets hold during the taxable 
year. Invested capital does not include bor¬ 
rowed capital. See section 325 of the statute 
and articles 811-818. The fair market value 
of the assets as of March 1, 1913, has! no 
bearing on invested capital. See section £02 
and article 1561. j 

Atrr. 836. Tangible property paid I in: 
value in excels of par value of stock. —Evi¬ 
dence offered to support a claim for a paid- 
in surplus must be as of the date of the pay¬ 
ment, and may consist among other things! of 
(a) an appraisal of the property by disinter¬ 
ested authorities made on or about the d^ite 
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of the transaction; (b) certification of the 
assessed value in the case of real estate; and 
(c) proof of a market price in excess of the 
par value of the stock or shares. The addi¬ 
tional value allowed in anv case is confined to 
the value definitely known or accurately 
ascertainable at the time of the payment. 
No claim will be allowed for a paid-in sur¬ 
plus in a case in which the additional value 
has been developed or ascertained subse¬ 
quently to the date on which the property 
was paid in to the corporation, or in respect 
of property which the stockholders or their 
agents on or shortlv before the date of such 
payment acquired at a bargain price, as, for 
instance, at a receiver’s sale. Generally, 
allowable claims under this article will arise 
out of transactions in which there has been 
noi substantial change of beneficial interest 
in the property paid in to the corporation, 
and in all cases the pi\>of of value must be 
clear and explicit. 

Art. 837. Surplus mul undivided profits: 
paid-in surplus .— Where it is shown by evi¬ 
dence satisfactorv to the Commissioner that 
tangible property has been paid in by a 
stockholder to a corporation as a gift or at a 

value definitelv known or aceuratelv ascer- 

• » 

tailiable as of the date of such payment 

clearly and substantially in excess of the cash 

• • 

or other consideration paid by the corpora¬ 
tion therefor, then the amount of the excess 
shall be deemed to be paid-in surplus. Sub¬ 
stantially the same kind of evidence will be 
•• 
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required under this article as under article 
836. See further article 813. 

Art. 164. Capital sum recoverable 
through depreciation allowances .—The cap¬ 
ital sum to be replaced by depreciation al¬ 
lowances is the original cost of the property 
in respect of which the allowance is made, 
except that in the case of property acquired 
by the taxpayer prior to March 1 , 1913, the 
capital sum to be replaced is the fair market 
value of the property as of that date. In 
the absence of proof to the contrary, it will 
be assumed that such value as of March 1, 

i 

1913, is the cost of the property less depre¬ 
ciation up to that date. To this sum should 
be added from time to time the cost of im¬ 
provements, additions, and betterment^, the 
cost of which is not deducted as an expense 
in the taxpayer's return, and from it should 
be deducted from time to time the amount 
of anv definite loss or damage sustained by 
the property through casualty, as distin¬ 
guished from the gradual exhaustion qf its 
utility which is the basis of the depreciation 
allowance. In the case of the acquisition 
on or after March 1 , 1913, of a combination 
of depreciable and nondepreciable property 
for a lump price, as, for example, land and 
buildings, the capital sum to be replaced is 
limited to that part of the lump price which 
represents the value of the depreciable prop¬ 
erty at the time of such acquisition. Where 
the lessee of real property erects buildings, 
or makes permanent improvements which 

403(53 31 - 


! 
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become part of the realty and income or 
loss has been returned bv the lessor as a 
result thereof, as provided in article 48, the 
capital sum to be replaced by depreciation 
allowances is held to be the same as though 
no such buildings had been erected or such 
improvements made. 

STATEMENT OF FACTS 


The proceedings were consolidated for hearing 
and decision before the Board and involved de¬ 
ficiencies as follows (R. 32): 


Docket number 

! Year involved 

Nature of taxes j Deficiency 

16796.. 

33811 

Fis. vr. ended 7-31-21.. _ 

Fis. vr. ended 7-31-28_ 

Income and profits_ 

Income 

$87125 
5,619.73 
159.99 
338.83 

33S11 .' Fis. yr. ended 7-31-24. 

Income_ .. ... 

33811.! Fis. yr. ended 7-31-26. 

Income... 

t 



The facts found by the Board of Tax Appeals 
are substantially as follows (R. 33-37): 

Appellant is a corporation organized under the 
laws of the State of Delaware and engaged in the 
manufacture of axes, scythes, knives, and other 
hand agricultural implements and having its prin¬ 
cipal place of business at Seymour, Indiana. 

The only point in dispute relates to certain assets 
(hereinafter referred to as Oakland assets) ac¬ 
quired by appellant from the Dunn Edge Tool Com¬ 
pany, of Oakland, Maine, as of January 1, 1921, 
for the purpose of computing invested capital for 
the fiscal year ended July 31, 1921, and for the 
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further purpose of establishing the basis for depre¬ 
ciation deductions and determination of loss or gain 

i 

upon the sale thereof in the fiscal year 1923. j The 
rates of depreciation are not in dispute. 

As of January 1, 1921, appellant acquired all 
the assets and assumed all the liabilities of the 
Dunn Edge Tool Company, of Oakland, Maine. 
The book value of the net assets as appearing on 
the books of the Dunn Edge Tool Company at that 
date was $187,789.06. In consideration of the ac¬ 
quisition of said net assets, appellant issued and de¬ 
livered its own preferred stock, Class A, in the! par 
value of $108,000, and assumed a liability of; the 
Dunn Edge Tool Company to pay its stockholders 
$36,000 in cash. j 


Appellant entered said assets and liabilities on 
its books at the same value as appeared on the 
books of the Dunn Edge Tool Company. The 
difference ($43,789.06) between the book value of 
the net assets acquired ($187,789.06) and the par 


value of the said preferred stock plus the amount 
of said liability to the stockholders of the D^nn 
Edge Tool Company (a total of $144,000) was 
entered on appellant’s books as a credit; to 
“Premium on preferred stock.” 

The following statement shows the items of assets 
and liabilities so entered on appellant’s books as 
of January 1,1921: 


i 

i 


i 

I 
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ASSETS 

Cash_ $4, 949.15 

Securities and investments_ 6, 500. 00 

Accounts receivable_ 7. 232. 61 

Notes receivable___ 2.025. 00 

Mortgages receivable_ 2,167.00 

Inventories_ 152. 954. 30 

Land_ 6. 70S. 09 

Buildings_ 5,031.01 

Machinery and equipment_ 52,44S. 51 

Office furniture and fixtures_ 2. 276. 22 

Delivery equipment_ 925. 41 


Total_ 243. 307.30 


LIABILITIES 

Accounts payable—Trade__ $3. 858. 89 

Dunn Edge stockholders_ 7, 518. 48 

Notes payable- 26. (XX). 00 

Accrued pay roll_ 1,0S0. 63 

Federal taxes- 911.37 

Reserve for depreciation—Bldgs_ 9S1.50 

Reserve for depreciation—Mchy. and equipment_ 14.507.37 

Capital stock—Preferred “A”-10S, 000. 00 

Dunn Edge Tool Co. stockholders_ 36. 000. 00 

Premium on preferred stock- 43. 789. 00 


Total- 243. 307. 30 

In determining appellant’s invested capital ap¬ 
pellee did not include said item of $43,789.06, nor 
any part thereof. Appellant contends that it is 
entitled to have included in its invested capital the 
said amount of $43,789.06, prorated from January 
1, 1921. 

For the years in question the Commissioner 
allowed depreciation on the depreciable assets so 
acquired at the following rates and on the follow¬ 
ing bases for depreciation as of January 1,1921. 
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Assets 

Basis i 

| 

Rate 

Buildings. 

i 1 

$1,766.10 
! 18,413. 46 
799.22 
324. 62 

1 1 

Per cent 

2 

Machinery and equipment. 

7 

Office furniture and fixtures.. 

10 

Delivery equipment. 

20 

1 


The parties are agreed that the rates so used are 
proper. The appellant contends that the Correct 
bases for depreciation, as of January 1, 1921, on 
said assets are as follows: 


Assrts Basis 

Buildings__$5, 051. 01 

Machinery and equipment_448.51 

Office furniture and fixtures- 2,276.22 

t 

Delivery equipment_ i 925.41 


If it be finally held that the bases as of Janu- 

%! 

ary 1, 1921, for depreciation on said assets, or any 
of them, are greater than the amounts used by the 
Commissioner then it is agreed that additional de¬ 
preciation should be allowed on said increases at 

j 

the respective rates herein above mentioned. This 
applies to the fiscal year 1921, and also to the; fiscal 
year 1922 in order to determine whether appellant 
sustained a net loss deductible from net income 
for 1923. In such event, a corresponding adjust¬ 
ment for allowable depreciation should be maide in 
recomputing the gain from the sale of said assets 
as hereinafter mentioned. 

i 

On July 30, 1923, appellant sold certain of said 
Oakland assets, including improvements, for the 
prices stated below. The Commissioner determined 
the profit derived from the sale and included the 
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same in appellant’s income for the fiscal year 1923, 
as follows: 


Assets 

Basis al¬ 
lowed (as 
of Jan 1. 
1921) 

i 

Improve¬ 

ments 

Accrued 
; deprecia- 
i lion 

Selling 

price 

Profit 

Buildings. 

$1,766.10 ' 

$429. 4C 

S2.3SS.41p 
20.922. 291 
343.66 

$40. 218. SO 

$38,890.7* 

Mach, and equipment. 

IS, 413.46 j 

2,959.75 

Furniture and fixtures.. . 

799. 22 

70. 23 

1,300.00 ! 

744. 21 

Del. equipment, i. . 

324.62 ! 

75.00 

( 

2S7. 50 

1 

700.00 i 

587.88 

Land. .... . . 

% 386. 78 i 

7,322.00 ! 

4,935. 22 


■ 

. 

Total.. . ... ... 

23.690. IS ! 

1 

3.534.44 ! 

22,871.86 

1 

4C, .540. SO i 

45,188.04 



Appellant contends that the correct profit from 
said sale should be computed as folows: 


! | 

1 Basis 

. claimed (as ; lmprovc- 

Asset ~ 1 of Jan. 1. meats 

1921) 

i 

Accrued de¬ 
preciation 

Selling 

price 

i 

Profit 

I 

Buildings. j $5,031.01 

Mach. & equipmerit. .; 52,448.51 

Furn. A fixtures.. . 2. 276. 22 

Delivery equipment.. 925.41 

Land. .. 6.798. 09 

1 

$429.46 J 
2.959.75 | 
70. 23 
75. oo 

$1,421.81 
24.694.50 
577. 52 
445. 53 

ho, 23 S. SO 

> 

1,300.00 
700.00 
7.322.00 j 

$5, 466. 38 

468.93 
145.12 
523.91 

i 



Total _ J 67.479.24 

3.534.44 | 

1 

27. 139. 36 

49.540. 80 

1 

5.666.48 


If it be finally held that the basis (as of January 
1, 1921) for gain or loss on the sale of said assets 
is greater than the basis allowed bv the Commis- 
sioner, then it is agreed that the profit should be 
computed accordingly in redetermining the net 
income for the fiscal vear 1923. 

Appellant was duly organized on or about Decem¬ 
ber 30, 1920, under the laws of the State of Dela¬ 
ware, for the purpose of taking over the business 
of the Seymour Manufacturing Company (an In- 
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diana corporation organized on or about April 18, 
1872. under a fifty-year charter) and to purchase 
and operate the plant of the Dunn Edge Tool Com¬ 
pany at Oakland, Maine; at the date of incorpora¬ 
tion of appellant its authorized capital stock was 
3,000 shares no par value common stock, j 1.080 
shares $100 par value Class A preferred stock and 
3,920 shares $100 par value Class B preferred 
stock: all of the common and Class A preferred 
stock were duly issued; no part of the Class B pre¬ 
ferred stock was ever issued. 

Appellant waives all other issues raised in its 
petition under Docket Nos. 16796 and 33811. j 

Appellee determined that the actual cash Value 
and/or the fair market value of the net assets 
acquired from the Dunn Edge Tool Company on or 
about January 1, 1921. was $144,000. Appellant 
contends that the actual cash value and/or i fair 
market value of such net assets was $187,789.06. 

The Board of Tax Appeals held that the evidence 
presented did not overcome the prima facie correct¬ 
ness of the appellee’s determinations. The peti¬ 
tion herein is filed for review of that decision, i 


SUMMARY OF ARGUMENT 

The Commissioner’s determinations of invented 
capital and the bases for depreciation and gain 
on sale of assets are prima facie correct, and j the 
burden is on appellant not only of establishing that 
the Commissioner's determinations were erroneous 
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but also of producing evidence upon which correct 
determinations of its liability might be predicated. 
To meet this burden appellant introduced in evi¬ 
dence the values at which certain assets were 
carried on its books, the figures having been taken 
from the books of the company from which appel¬ 
lant acquired the assets. Book value, thus proved, 
however, is not the actual cash value or fair market 
value which the statute requires, and in the absence 
of proof of the latter it can not be said that 
appellant has met the burden imposed upon it. 

ARGUMENT 


At the close of its opinion in Autosales Corpora¬ 
tion v. Commissioner, 43 F. (2d) 931, 937, affirming 
a decision:of the Board of Tax Appeals, the United 
States Circuit Court of Appeals for the Second 
Circuit incorporated two paragraphs as follows: 


Respondent has allowed, in respect of the 
weighing company’s total acquired assets, 
$100,661.67, apparently for tangibles alone. 
It is not clear, nor need tee determine, how 
this result wa< reached . Vdhile on the pres¬ 
ent record tee should have found at the most 
•si8,000 as the value of the allowable assets 


to be Included in the consolidated “invested 
capital, 9 * it may well be that respondent had 
additional facts before hint. The burden 
was on petitioner to demonstrate that the as¬ 
sessment and order of redetermination were 
prejudicial to it as a matter of law. In our 
judgment, this burden has not been met. 
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Having determined that the corporations 
were affiliated, it might well have sufficed to 
point out, as did the Board of Tax Appeals, 
that the record was bare of facts to justify 
reversing respondent’s determination. ! We 
have gone further in this opinion, and sliown 
the lack of facts revealed when the statutes 
and regulations are applied, in order to dem¬ 
onstrate the necessity of making an adequate 
record before the Board, as a basis for its 
necessary findings of fact, in these complex 
tax cases. We can not go beyond the record 
in this court; ltie burden is on petitioner both 
before the Board and here to prove that the 
determination of respondent and/or the 
Board is without any substantial support in 
that record. Mere charges that such deter¬ 
minations were arbitrary, capricious, of er¬ 
roneous, supported, by information found 
only in the briefs but not in the record j are 
of no weight. These criticisms, while! not 
wholly true of the instant case, are applicable 
in whole or part to the increasing numbejr of 
cases coming from the Board of Tax Ap¬ 
peals. (Italics supplied.) 

i 

These observations accurately describe the situa- 

I 

tion existing in the instant case. If we look beyond 
appellant’s brief—which seems to be of the charac¬ 
ter referred to in the above quotation—and search 
the record and the statutes for the basis for some of 
the statements which appear in the brief, it i$ at 
once apparent that there is no evidence of action by 
the Board or by appellee which is “erroneous and 
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unfair’ 7 (Br. 14); “arbitrarily” taken; based upon 
“neither evidence nor reason”; with “not an iota 
of evidence to sustain” it (Br. 18) ; leading to 
“ridiculous results”; with “nothing to sustain” it 
(Br. 20); illustrating a “fallacy” (Br. 21); leading 
to “absurd and incongruous results” (Br. 22-23) ; 
or “baseless and unreasonable” (Br. 23). It would 
appear that appellant has sought to screen the in¬ 
herent weakness of its position in a flood of abuse 
of the Commissioner and the Board. 


I 


The Board of Tax Appeals correctly held that appellant 
had failed to prove, in accordance with section 326 (a) 
of the Revenue Act of 1921, that the “actual cash 
value 99 for invested capital purposes of the assets ac¬ 
quired on or about January 1, 1921, was $43,789.06 in 
excess of the amount determined by appellee 


The Commissioner of Internal Revenue deter¬ 
mined that certain assets acquired by the taxpayer 
as of January 1, 1921, in exchange for preferred 
stock and assumption of indebtedness, should be 
valued at $144,000 for purposes of computing in¬ 
vested capital. 

Value is a question of fact and the findings of 
fact of the Commissioner are presumptively cor¬ 
rect. Bdnrcke v. Spalding , 280 U. S. 227; Botany 
Mills v. United States. 278 U. S. 282. In the pro¬ 
ceedings before the Board of Tax Appeals, appel¬ 
lant assumed the burden of establishing that the 
Commissioner's determination was erroneous, and 
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it was, furthermore, incumbent upon appellant to 
produce evidence upon which a correct determina¬ 
tion of its liability could be predicated. Wickwire 
v. Reinecke, 275 U. S. 101; United States v. Rinds- 
kopf, 105 U. -S. 418; IF. K. Henderson Iron Works 
& Supply Co. v. Blair (App. D. C.), 25 F. (2d) 538, 
539; Brown Lumber Co. v. Commissioner (iApp. 
D. C.), 35 P. (2d) 880. j 

If the Commissioner’s determination as to yalue 
is to be disturbed, it can only be after appellant 
has shown what the correct value should be. \ An¬ 
derson v. Farmers' Loan & Trust Co. (C. C. A. 2d), 
241 Fed. 322; Atlanta Casket Co. v. Rose (C. 0. A. 
5th), 22 F. (2d) 800. It is not enough to argue that 
the Commissioner has acted arbitrarily, nor is it 
enough to argue that the evidence shows some value 
above par. Rouss v. Bowers (C. C. A. 2d), 30 F. 
(2d) 628; Bishoff v. Commissioner (C. C. A. 3rd), 
27 F. (2d) 91, 93. j 

It is well settled that the Commissioner is not 
required to disclose,the basis of his determination. 
(See language quoted in Autosales Corp. v. Com¬ 
missioner, supra.) Ln United States v. Rindskdpf, 
supra , the Supreme Court, reversing on other 
grounds, approved the lower court’s charge to the 
jury to the effect that (p. 420): j 

i 

i 

* * it is not necessary that the eyi- 

deuce upon which the commissioner acted 
should be laid before the jury. In other 
words, the jury have a right to presume until 




IS 


the contrary appears that when the commis¬ 
sioner made the assessment in question he 
had before him proofs which were sufficient 
to satisfy a just and fair-minded person that 
such assessment ought to be made; * * *. 

Section 326 (a) of the Revenue Act of 1918 
specifically limits the allowance of tangible prop¬ 
erty paid in, other than cash, to the “ actual cash 
value * * * at the time of such payment.” 

The meaning of this language, as used in the Reve¬ 
nue Act of 1917, was considered by the Supreme 
Court in LaBelle Iron Works v. United States, 
256 U. S. 377. The Court there held that these 
words were to be given a restrictive meaning, 
saying (pp. 387-388): 


But if such capital were to be computed 
according to appreciated market values 
based upon the estimates of interested 
parties (on whose returns perforce the Gov¬ 
ernment must in great part rely), exaggera¬ 
tions would be at a premium, corrections 
difficult, and the tax easily evaded. Section 
207 shows that Congress was fuilv alive to 
this and designedly adopted a term—‘‘in¬ 
vested capital”—and a definition of it that 
would measurablv guard against inflated 
valuation. The word “invested” in itself im¬ 


ports a restrictive qualification. * * * 

In order to adhere to this restricted mean¬ 
ing and avoid exaggerated valuations, the 
draftsman of the act resorted to the test of 
including nothing but monev, or inonev’s 

* 7 7 %/ 
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worth, actually contributed or converted in 
exchange for shares of the capital stock, 
* * *. Cash paid in, and tangible 

property paid in other than cash, are con¬ 
fined to such as were contributed for stock 
or shares in the corporation or partner¬ 
ship; and the property is to be taken at its 
actual cash value “at the time of such 
payment” * * *. j 

i 

Similar in its import is the language of the 
Board in Appeal of Barnes Coal & Mining Co. et 
al., 3 B. T. A. 891. There, under a state statute, 
it was the duty of directors on an exchange of stock 
for property to secure property equal in value I to 
the par value of the stock issued, and the taxpayer 
relied on the presumption of compliance with the 
statute. The Board said (p. 895): ! 

i 

If we assume that the petitioners’ con¬ 
tention is correct, the question then is 
whether the presumption is sufficient to sus¬ 
tain the burden of proof. Such a presump¬ 
tion is rebuttable and is far from conclusive. 
The weight to be given to presumptions 
must be determined from common experi¬ 
ence, and common experience in transactions 
wherein corporate stock is exchanged for 
property leads us all to scrutinize closely 
such a transaction. Such a presumption, 
unsupported by actual evidence of the value 
of the property received, is insufficient to 
sustain the burden of proof, and as to this 
point in the case we must affirm the Conn 
missioner. (Italics supplied.) 
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Under the statute and decisions it is definitely 
settled that only the actual cash value or cost of 
property can be included in invested capital. La- 
Belle Iron Works v. United States, supra; Willcuts 
v. Milton Dairy Co., 275 U. S. 215; Oswego & S. R. 
Co. v. Commissioner (C. C. A. 2d). 29 P. (2d) 487, 
489; Appeal of Cushman Mfg. Co., 2 B. T. A. 39; 
White Eagle Brewing Co. x. Commissioner, 6 B. T. 
A. 607. 

In the absence of auv evidence whatsoever as to 
the actual cash value of the assets acquired, appel¬ 
lant seeks to establish the value of such property 

by the books of the transferor, the Dunn Edge Tool 
Company. There is no explanation of how the 
various items were set up upon said books, no indi¬ 
cation of what tliev cost the Dunn Edge Tool Com- 
pany when they were acquired by it, whether they 
were ever appraised, and if so the result of such 
appraisal, nor, indeed, is there any direct testimony 
as to their real value at the time of the transfer. 1 
The Board was simply asked to accept the book 
entries of a company not a party to these proceed¬ 
ings as convincing proof of actual cash value of the 
assets. This the Board was not obliged to do. See 
Doyle v. Mitchell Bros. Co., 247 U. S. 179; Baldivin 
Locomotive Works v. M’Coach (E. D. Pa.), 215 
Ped. 967, affirmed 221 Fed. 59; In re Sheinman (E. 
D. Pa.), 14 F. (2d) 323. (See also S. M. 2284, C. B. 
III-2, p. 343, ruling that the Commissioner is not 


1 Even if there were such testimony it would not neces- 

%• 

sarily be conclusive, thoujrh uncontradicted. Reiss v. Rear¬ 
don ( C. C. A. 8th), 18 F. (2d) 200. 
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bound by book values, particularly those of sojne 
corporation other than the taxpayer.) The mere 
fact that the said entries were subsequently 
adopted and employed by appellant adds nothing to 
their probative value and endows them with no spe¬ 
cial sanctity. The statute and regulations promul¬ 
gated thereunder are silent on the question of book 
value—they deal with actual cash value —and fur¬ 
thermore only permit that to be included in invested 
capital where shown to the satisfaction of the Com- 

i 

missioner to have been clearly and substantially in 
excess of the par value. (Section 326 (a).) This 
provision vests the exercise of an administrative 
discretion in the Commissioner, which will not he 
disturbed in the absence of fraud or other irregu¬ 
larity. Williamsport Co. v. United States , 277 IJ. 
S. 551; Cramer d King Co. v. Commissioner (C. C. 
A. 3rd), 41 F. (2d) 24; Portage Silica Co. v. Com¬ 
missioner (C. C. A. 6th), decided January 9. 1931, 

i 

not yet reported, but see C. C. H. Federal Tax Serv¬ 
ice, 1931, Vol. Ill, p. 8104. 

Aside from the book values, in which appellant 
seemingly reposed great confidence, evidence w r as 
also introduced as to the sale price of the assets 

I 

some two and one-half years after their acquisition. 
Evidence of the price which an article commands at 
some earlier or later period is not, in itself, deterl 
minative of its actual cash value at a given time! 
The condition of the article and the trend of the 
market are two vitally important factors in this 
regard. The record sheds no light on these matters.: 



Far more convincing evidence than that intro¬ 
duced in this case has been held inadequate for 
purposes of adjusting invested capital. Appeal of 
Kilburn Lincoln Machine Co., 2 B. T. A. 363; Per¬ 
kins Mf(j. Co. v. Commissioner, 17 B. T. A. 1345; 
Homestead Ice Co. v. Commissioner, 17 B. T. A. 
990. It was the function of the Board in the instant 
proceeding to weigh the evidence, and, in the exer¬ 
cise of a sound discretion, reach its conclusion. The 
conclusion thus arrived at will not be reviewed by 
this court. W. K. Henderson Iron Works cfc Sup¬ 
ply Co. v. Commissioner, supra; Royal Packing Co. 
v. Lucas (C. C. A. 9th), 38 F. (2d) 180; Anchor Co. 
v. Commissioner, (0. C. A. 4th), 42 F. (2d) 99. 

Appellee readily concedes that there is no pre¬ 
sumption that the stock issued in exchange for 
assets acquired was in fact worth its par value of 
$108,000. There would seem to be still less reason 
for presuming it to be worth more than its par 
value, the necessary corollary of appellant’s con¬ 
tention. 

II 

The Board of Tax Appeals did not err in holding that the 
cost of the acquired assets was the proper basis for 
ascertaining gain or loss upon the sale thereof, under 
section 202 (a) of the revenue act of 1921, and also for 
determining depreciation under section 234 (a) (7) of 
said act, and that appellant had failed to overcome the 
presumptive correctness of the commissioner’s determi¬ 
nation in these respects 

The discussion under Part I with reference to 
the presumptive correctness of the Commissioner’s 
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determination, burden of proof, etc., is equally 
applicable at this point and reference thereto is 
respectfully made. 

In attempting to establish the basis for gain upon 
the subsequent sale of the assets in question, as well 
as for the purpose of computing the depreciation 
sustained, it would appear that appellant has got 
into difficulty either through a misconceptioh of 
the applicable section of the Act or through failure 
to recognize the necessity of proving its case.! It 
is stated in its brief (Br. 11), that under the pro¬ 
visions of Section 202 (c)(2) of the Revenue Act 
of 1921, supra, there was no gain or loss recognized 
from the sale of its assets by the Dunn Edge Tool 
Company to the appellant. It would appear from 

i 

the words of the statute that the section mentioned 


does not embrace the transaction in question. The 
statute provides that on an exchange of property 
for other similar property even if the property 


received in exchange has a readilv 


realizable 

i 


market value, no gain 


or loss shall be realized, j 


Sec. 202 (e) (2). When in the reorgani¬ 
zation of one or more corporations a person 
receives in place of any stock or securities 
owned by him, stock or securities in a cor¬ 
poration a party to or resulting from such 
reorganization. (Italics supplied.) 

The record shows clearly that “on or about Jjan- 
uary 1, 1921, the petitioner (appellant) purchased 
all of the assets and assumed all of the liabilities, 
except outstanding capital stock, of the Dunn Edge 
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Tool Company of Oakland, Maine, by issuing 1,080 
shares of the preferred stock of the petitioner (ap¬ 
pellant) and the payment of $36,000 in cash.” (R. 
20.) It is obvious, therefore, on the record, that 
Section 202 (e) (2) has no application in this case. 
In this connection it may be noted that appellant’s 
reference in its brief, page 12, to the provisions of 
certain sections of the Revenue Act of 1924 seems 


ill advised, for the reason that that law was enacted 
Ions after the occurrence of the transactions under 
consideration and lias no application thereto. 
However, on this record, even though the sections 
quoted and referred to were a part of the Revenue 
Act of 1921, which governs the decision in this case, 
it seems quite clear that they could not be construed 
so as to include this transaction. 


If the words of the statute, which seem perfectly 
clear, are applied to the record in this case, it is 
obvious that the basis for ascertaining gain 07* loss 
upon the sale of the assets in question is the cost 
thereof. Section 202 (a), supra. It is equally 
clear that cost is the standard for determining de¬ 
preciation. United States v. Ludey, 274 U. S. 295; 
Klamcr-Goebel Furniture Co. v. Commissioner. 11 
B. T. A. 1322. 

The “cost” of the assets to the appellant must be 
what appellant paid therefor and it is submitted 
that there is nothing “erroneous and unfair” (See 
appellant’s brief, page 14), in the statement of the 
Board to that effect. In so far as the rule adopted 
by the Board in the Appeal of William Ziegler, Jr. T 
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1 B. T. A. 186, is concerned, it may be stated that 
appellee concurs in its use under proper circum¬ 
stances. In that opinion it is stated (p. 192): j 

i 

The usual method of appraising ^tock 
issued for property where there is no evi¬ 
dence of the market value of the stock is to 
say that the stock is deemed equivalent in 
value to the property for which it was issued, 
and by determining the value of the property 
one can determine the value of the stock. 
(Italics supplied.) 

But, does the record in this case show aine- 

' i 

cessity for the application of this rule? Appellant 
has not shown that “there was no market for the 
stock and there was no evidence of ‘fair market 
value, ’ ” but has simply stated that there was none 
(Br. 15); therefore, upon such assumption, appel¬ 
lant applies the rule above quoted. The Board ^ill 
not lightly assume absence of fair market value. 
It is not essential that stock be listed or traded in on 
any exchange in order that it may have a “fair 
market value.” Stock in a small, closely held 

7 %J I 

corporation does not ipso facto lack fair market 
value. Evidence as to the intrinsic value of the 
physical assets, the corporate liabilities, earning 
power, dividend history and prospects, manage¬ 
ment, control of stock, etc., may furnish very defi¬ 
nite indications of the “fair market value” of the 
stock. Carnill v. Lederer (E. D. Pa.), 298 Fed. 
462; Couzens v. Commissioner, 11 B. T. A. 1040. 
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Most of these matters are not even mentioned in 
the record. 

Clearly, in the absence of any attempt to present 
evidence of the market value of petitioner’s pre¬ 
ferred stock, which of necessity must be ascertained 
in order to determine what the cost of the assets 
was, since the stock constituted part payment of 
the purchase price therefor, no necessity is shown 
in the record for the application of the rule in the 
Ziegler case, supra. 

But, even conceding for present purposes, that 
there is such necessity in the instant case, appellant 
meets the same difficultv encountered under the in- 
vested capital issue. In order to prove the value of 
the assets, it has introduced evidence which proves 
simply that it placed upon its books the same fig¬ 
ures as representing the values of the property ac¬ 
quired as appeared on the books of the com¬ 
pany from which such assets were obtained. Book 
value, as already stated, is far different from actual 
cash value or fair market value, and as shown in 
part I of the brief, in proving book value, appellant 
has not met the burden imposed upon it. Appellant 
is, in effect, attempting to establish one unknown 
quantity by proof of another. 

The utter inadequacy of the evidence produced 
by appellant as to the actual cash value of the 
assets acquired, together with the failure to show an 
absence of fair market value of the stock issued 
therefor, is decisive against appellant on this phase 
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i 
l 

| 

i 

of the case. Appeal of McIntosh & Seymour Cor¬ 
poration, 2 B. T. A. 953; P. L. Mann v. Cortymis- 
sioner, 8 B. T. A. 221, affirmed (App. D. C.), 35 F. 
(2d) 873. | 

HI 

The authorities relied upon by appellant are not controlling 

i 

Only a casual examination is needed, insofar as 

i 

most of the eases cited by appellant are concerned, 
to show that they are not authority for appellant’s 
position. Thus in Citrus Soap Co . of California v. 
Lucas (C. C. A. 9th), 42 F. (2d) 372, which is typi¬ 
cal, the following excerpt from the opinion dis¬ 
tinguishes the decision without further comment 
(p. 373) : 

If the board was correct in stating that 
the book entries were merely net income be¬ 
fore tax paid, value of tangible property, and 
amount of federal tax, running over a period 
of five years and seven months, were not sup¬ 
ported by other competent and independent 
testimony, we would perhaps find little diffi¬ 
culty in affirming its decision. * *! * 
But, in our opinion, there was competent sup¬ 
porting testimony. A witness for petitioner 
testified * * *. (Italics supplied.) 

j 

Appellant asserts on page 13 of its brief that the 
Board’s decision in the present case is directly con¬ 
trary to its prior decision in the case of H. | S. 
Crocker Co., Inc. v. Commissioner, 15 B. T. A. 175. 
In that case the taxpayer acquired the assets and 
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liabilities of another business in return for stock 
and cash after agreement upon the values of the 
various items transferred. Subsequently an ap¬ 
praisal of the assets was taken resulting in a higher 
valuation and the taxpayer sought to claim the 
larger amount as invested capital. This the Board 
refused to allow. The major difference between 
the Crocker case and the case at bar resides in the 
fact that in the former there was an actual cash 
valuation placed upon the various assets and agreed 
to by the respective parties, such valuation being 
subsequently entered upon the taxpayer’s books. 
In the present case there is no evidence of a definite 
cash value having been placed upon the assets and 
the appellant is seeking to have adopted the book 
entries of the transferor corporation in an amount 
considerably in excess of the assumption of indebt¬ 
edness and par value of the stock issued in return 
therefor. These differences relieve the Crocker 
decision of any value as a precedent. 

The Appeal of William Ziegler, Jr., supra, has 
already been distinguished. 

In no view of the matter can any of these cases 
be made to stand for a rule of law which would 
require the Commissioner or the Board of Tax 
Appeals to blindly accept as proof of actual cash 
value amounts copied into the taxpayer’s books 
from the books of a third party, with no testimony 
explaining or supporting them. 
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CONCLUSION 

i 

For the reasons hereinabove set forth, the de- 

i 

cision of the Board of Tax Appeals should be 
affirmed. 

Respectfully, 

G. A. Youngquist, j 

Assistant Attorney General . 
Sew all Key, j 

Wm. Cutler Thompson, j 
Special Assistants to the j 
Attorney General l 

C. M. Chaeest, 

General Counsel, 

Bureau of Internal Revenue, j 

Frank M. Thompson, Jr., j 

Special Attorney, j 

Bureau of Internal Revenue, j 

Of Counsel . 

February, 1931. I 
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In the Court of Appeals of the District of 

Columbia j 

April Term, 1930 


No. 5289 I 

I 

Seymour Manufacturing Company, appellant 

v. ! 

i 

Commissioner of Internal Revenue, appellee 


APPEAL FROM THE HOARD OF TAX APPEALS 


SUPPLEMENTAL BRIEF FOR APPELLEE 


This Supplemental Brief is filed in pursuance 
of permission granted by the Court at the oital 

i 

argument on January 12, 1932. j 


I. The Invested Capital Issue 

i 

In view of the stringent requirements of the stat¬ 
ute with relation to proof of invested capital, which 

! 

have been interpreted, among other cases, in La- 
Belle Iron Works v. United States, 256 U. S. 377, 
Willcuts v. Milton Dairy Co., 275 U. S. 215 (cited 
in the principal brief at pages 18 and 20, respec- 
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tively), Oswego & S, R, Co, v. Commissioner 
(C, C. A. 2nd), 29 F. (2d) 487, and by this Court in 
News Pub, Co, v. Blair, 29 F. (2d) 955, it seems per¬ 
fectly obvious that appellant has failed to demon¬ 
strate error in respect of the Commissioner’s de¬ 
termination of invested capital. The Commis¬ 
sioner determined a valuation for invested capital 
purposes of $144,000, based upon $36,000 cash and 
$108,000 par value of preferred stock issued for the 
assets acquired. Under the plain language of the 
statute it was incumbent upon appellant to show 
“to the satisfaction of the Commissioner” that the 
actual cash value of the assets at the time paid in 
was “clearly and substantially in excess of such par 
value.” Section 326 (a) (2), Revenue Act of 1921, 
c. 136, 42 Stat. 227. To this end appellant pro¬ 
duced the book values at which the assets were car¬ 
ried on the books of the Dunn Edge Tool Company, 
which values were also adopted by appellant, and 
no other evidence. 

Appellant invokes the decision of the Circuit 
Court of Appeals for the Sixth Circuit in Commis¬ 
sioner v. Brier Ilill Collieries, 50 F. (2d) 777. The 
question there was not one of accepting a value 
in excess of the par value of stock issued for assets, 
as it is here. In the Brier Hill case the Commis¬ 
sioner had made no allowance for invested capital 
purposes, in respect of the disputed assets. If, 
and to the extent that, the above fails to distinguish 
the Brier Hill case, we respectfully urge that said 
decision is at variance with the principles laid down 
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in LaBclle Iron Works v. United States, supra, and 
cases decided upon the authority thereof. 

We invite the attention of the Court to the re- 

i 

cent decision of the Circuit Court of Appeals for 
the Second Circuit in Bonwit Teller & Co. v. Com¬ 
missioner, 53 F. (2d) 381, which we believe to be 
squarely in point. The court there said (p. $84): 


Consequently his [the Commissioner’s] pres¬ 
ent determination of the value of good will 
must stand unless overcome by the tax¬ 
payer’s evidence. There is no evidence as 
to “the actual cash value” of the good will 
“at the time paid in,” for the fact tliat it 
was entered on the books at 3340,000 i$ not 
proof of actual cash value. (Italics 
supplied.) 

See also Jefferson Planting & Mfg. Co. v. Com¬ 
missioner (C. C. A. 5th), 31 F. (2d) 753, where the 

i 

court approved a determination of invested capital 
based upon the par value of capital stock ($100) 
issued for assets, although a considerable block of 
the stock was sold a year later for $325 per share. 
Cf. Dwight & Lloyd Sintering Co. (Inc .), 1 B. T. A. 
179; William H. Jackson Co., 2 B. T. A. 411. 

Appellee urges (principal Brief, p. 21) that the 
statutory requirement that a valuation for invested 
capital purposes in excess of the par value of the 


stock issued for assets be shown “to the satisfac¬ 
tion of the Commissioner” vests an administrative 
discretion in the Commissioner not reviewable in 
the absence of fraud or other irregularity. To the 
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decisions cited at that point should be added the 
following: Lucas v. Structural Steel Co., 281 U. S. 
264; Duquesne Steel Foundry Co. v. Commissioner, 
283 U. S. 799; Enameled Metals Co. v. Burnet, 283 
U. S. 799; Finance <f* Guaranty Co. v. Commissioner 
(C. C. A. 4th), 50 F. (2d) 1061; Feilbach Co. v. Niles 
(N. D. Ohio), 21 F. (2d) 495; C. C. Thompson Pot¬ 
tery Co. v. Routzahn (N. D. Ohio), 25 F. (2d) 897. 
The two cases last cited involved language similar 
to that employed in the statutory provision here in 
question. 

II. The Gain or Loss Issue 

The statute provides that the basis for ascertain¬ 
ing the gain derived or loss sustained from a sale 
of property acquired after February 28, 1913, shall 
be the cost of such property. (Section 202 (a), 
principal Brief, p. 3; Atkins' Estate v. Lucas (App. 
D. C.), 36 F. (2d) 611.) Patently the cost of the 
mixed aggregate of assets acquired by the appel¬ 
lant was the value of what was given in exchange 
therefor—namely, the $108,000 par value of pre¬ 
ferred stock, together with $36,000 cash. Rice v. 
Commissioner (C. C. A. 1st), 47 F. (2d) 99. It 
therefore devolved upon the appellant to produce 
proof of the fair market value of the stock at the 
time of the transfer. The record is devoid of a 
single word of evidence on this vital factor. 

Appellant stated (Br. 15) that— 

There was no market for the stock and there 
was no evidence of “fair market value.” 



This statement typifies appellant’s entire ease. 
From beginning to end it is a ease of nonproduction 
of proof as to essential factors with no explanation 
for the failure to produce it. Apjjellant is in a 
less favorable position than the taxpayer in Burnet 
v. Houston, 283 U. S. 223, for here no effort was 
made to produce evidence as to a matter plainly 
susceptible of proof, nor was any reason shown 
why it could not be produced. In the Houston $ase 
the Supreme Court said (p. 228) : 


We can not agree that the impossibility of 
establishing a specific fact, made essential by 
the statute as a prerequisite to the allowance 
of a loss, justifies a decision for the tax¬ 
payer based upon a consideration only of the 
remaining factors which the statute contem¬ 
plates. The definite requirement of § 202 
(a) (1) of the act is not thus easily to be 
put aside. The impossibility of proving 
a material fact upon which the right to Re¬ 
lief depends simply leaves the claimant upon 
whom the burden rests with an unenforcible 
claim, a misfortune to be borne by him, ag it 
must be borne in other cases, as the result 
of a failure of proof. 


In the present case, in the event that there were 
no sales of the stock in question—an assumption 
not justified by the record—the value of the stobk 
could and should have been established by propf 
of the assets behind the stock, the corporate earn¬ 
ings, liabilities, dividend history, and prospects, 
etc. (See authorities, principal Brief, p. 25, to 
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which may be added Reiner v. Crosby (C. C. A. 3d), 
24 F. (2d) 191, 193; Wright v. Commissioner 
(C. C. C. A. 4th), 50 F. (2d) 727, and cases there 
cited.) 

After it makes the unwarranted assumption that 
the fair market value of the stock could not be 
proved, appellant suggests (Br. 15) that “Under 
these circumstances the ‘fair market value’ of the 
stock is determined by the value of the assets paid 
in for it.” Without conceding any ground for the 
application of this rule, we fail to see how it aids 
appellant, even if properly invoked. The value of 
the assets paid in for the stock was not proved. 

Appellant stresses the alleged discrepancy be¬ 
tween the Commissioner’s determination with re¬ 
spect to the cost of the assets for gain or loss pur¬ 
poses and the price at which they were sold some 
tliirtv-oiie months later. It is wortliv of comment 
in this connection that there is nothing whatever 
to indicate the circumstances surrounding the ac¬ 
quisition or sale of the assets in question. For 
aught that appears they have been bought at a 
small fraction of their actual value—there is no 
presumption that the transaction was an arm’s 
length affair. Similarly, as the Board pointed out 
in its opinion (R. 39), there is no evidence what¬ 
ever as to the trend of the market during this 
period. 

Where, as here, proper proof is not made, it is 
the custom of the Commissioner in valuing for gain 
or loss purposes a mixed aggregate of property ac- 


quired for a lump sum, to eliminate cash, book ac¬ 
counts, notes, securities, etc., which are ordinarily 
worth face value or substantially so. This method 
was followed by the Commissioner with the! ap¬ 
proval of the Board in Grain King Manufacturing 
Co., 14 B. T. A. 793, aj>peal dismissed (C. 0. A. 
2d), 47 F. (2d) 608. It would appear to be reason¬ 
ably accurate and just; if not, the primary respon¬ 
sibility is the taxpayer’s for failure to produce 
proper proof. 

The Commissioner in such cases is faced with the 
necessity of scaling down the individual items, or 
groups of items, so that their aggregate equal$ the 
total cost basis as determined by him. Obviously 
cash has been acquired at its face value, so that it 
is first eliminated from consideration. Securities 
are apt to be readily salable and more likely to bring 
face value than furniture or machinery and equip¬ 
ment, which, as a matter of common knowledge can 
rarely be disposed of at their depreciated feost. 
Similarly, with mortgages, notes, and accounts re¬ 
ceivable, which are frequently worth face value or 
substantially so, depending upon the attendant cir- 

i 

cumstances. If an agreed valuation is placed upon 
the various items by the parties to the transaction, 
proof of it is available to the taxpayer—not to the 
Commissioner. Furthermore, the Commissioner is 
not obliged to show T the basis of his determination 
(see discussion and cases, principal Brief, pp.|17- 
18) and he may have before him convincing :evi- 
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dence that the securities, accounts receivable, and 
other intangibles are in fact worth face value. It 
will not be assumed that the Commissioner acted 
arbitrarily; appellant should have produced affirm¬ 
ative proof that the total cost basis determined by 
the Commissioner was incorrect and that the vari¬ 
ous items of tangible property were of greater value 
than that assigned to them by the Commissioner. 
In the absence of any such evidence it must be pre¬ 
sumed that the Commissioner correctly discharged 

the duties of his office in the valuations fixed bv him. 

%/ 

If the principle that the Commissioner’s deter¬ 
mination is presumptively correct means anything, 
it means that such determination must stand in the 
absence of (1) evidence sufficient to affirmatively 
establish ;its incorrectness, and (2) facts upon 
which a proper determination can be made. 

The taxpayer is obliged, not only to prove that 
the determination is erroneous, but furthermore, 
to produce proof of all material facts essential to 
a determination of the correct tax liability. Bur¬ 
net v. Houston, supra; Niles Bement Pond Co. v. 
United States, 281 U. S. 357, 361; Beineeke v. 
Spalding, 280 U. S. 227. Further elaboration upon 
this point seems unnecessary, but an apt illustra¬ 
tion of the application of the rule appears in Ken¬ 
nedy Construction Co., 4 B. T. A. 276. That case 
involved the basis for the computation of deprecia¬ 
tion, which is cost in the case of property acquired 
subsequent to March 1, 1913, the same as the basis 
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for gain or loss purposes. The Board said (pp. 
278, 279): | 

i 

We do not believe that the value of the 
stock of this corporation at the time it jwas 
exchanged for the assets is proven by proof 
of exchange of two small blocks of stock for 
notes. * * * Nor do we believe that, 

under the circumstances of this appeal, 
proof of the book entries made at the time 
of the acquisition of the machinery, etci, is 
sufficient to overcome the presumption] of 
the correctness of the Commissioner's find¬ 
ings as to the value of the assets. * * * 

* * * * * ] 


The Commissioner’s determination j of 
values was apparently made upon the as¬ 
sumption that sections 326 and 331 Were 
controlling, and is erroneous to the extent 
that the values thus determined are below 
the true values. The taxpayer has not pro¬ 
vided us with a fact basis for a new deterini- 
nation of values, and we are therefore con- 
strained to affirm the Commissioner. j 

Even if it be conceded for the purpose of argu¬ 
ment that the Commissioner’s determination of the 
basis for gain or loss and depreciation in the pres¬ 
ent case was incorrect, nevertheless, under a proper 
construction of the cases just referred to, the de¬ 
cision of the Board of Tax Appeals should be af¬ 
firmed. The record shows beyond all reasonable 


question that the taxpayer had his “day in court” 
and elected to produce no proper evidence upon 


i 


i 
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the two factors vitally necessary to his case. He 
relied upon book entries which are not sufficient to 
overcome the Commissioner’s determination of an 
actual cash value for invested capital purposes. 
He produced no evidence whatever of the cost of 
the assets, which was the fair market value of the 
stock issued therefor, and made no attempt to show 
that a fair market value could not be determined. 
The Board had no alternative but to approve the 
Commissioner’s deteimination. 

Respectfully, 

G. A. Youxgquist, 

Assistant Attorney General . 
Setvall Key, 

Wm. Cutler Thompson, 
Special Assistants to the Attorney General . 

C. M. Charest, 

General Counsel, * 

! Bureau of Internal Revenue. 

Frank M. Thompson, J r., 

Special Attorney, 

Bureau of Internal Revenue, 

Of Counsel . 

January, 1932. 
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Commissioner of Internal Revenue 


Appeal from the Board of Tax Appeals 


REPLY BRIEF FOR APPELLANT 


FOREWORD 

The object of this reply brief is to clarify the 
question at issue and to give the Court the benefit 
of citations to cases decided since the appellant’s 
brief was filed practically a year ago. 

i 

THE ISSUE BEFORE THE COURT 

The principal question in the case is the amount! 
of gain, if any, derived from the sale in 1923 of j 
certain of the Oakland assets acquired by the tax¬ 
payer in exchange for its capital stock and cash j 


i 
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in 1921. The sale price is known and agreed to by 
the parties; the dispute is about the cost of the said 
assets. The only question remaining is the value at 
date of acquisition of certain of the Oakland assets. 

The attorneys for the Government confine their 
* 

argument principally to the proposition that a find¬ 
ing bv the Commissioner of Internal Revenue is 
prim a facie correct and in the absence of evidence 
to the contrary it will not be overturned bv the 

v * 

courts. We concede the correctness of this doctrine, 
but we respectfully submit that the appellant has 
more than met the burden of showing that the 
Commissioner’s finding was incorrect. 

The Commissioner produced no evidence to sus¬ 
tain his finding; the taxpayer produced substantial 
evidence to show the incorrectness of his finding 
and yet the Board of Tax Appeals wholly ignored 
the evidence and based its decision upon the pre¬ 
sumption in favor of the correctness of the Com¬ 
missioner’s finding. This was error on the part of 
the Board. Penny £ Long, Inc., v. Commissioner, 
39 Fed. (2d) 849. 


ARGUMENT 

It is conceded that the basis for determining the 
gain or loss from the sale of property acquired after 
February 28, 1913, is the difference between the cost 
of the property to the taxpayer and the price at 
which it was sold. 

Where property is acquired for stock of the pur¬ 
chasing corporation having no established market 
value, the basis for determining gain or loss on a 
subsequent sale of such property is the fair market 
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value of the property on the date of such acquisi¬ 
tion. Sec. 202(c)(2) and (d)(1), Revenue Act 
of 1921; Sec. 204(a)(8), Revenue Act of 1924; H. S. 
Crocker, Inc., v. Commissioner, 15 B. T. A. 175; and 
cases cited in appellant’s brief, pages 14-17. 

As stated by the Board in Reliance Investment 
Co. v. Comynissioner of Internal Revenue, 22 B. T. 
A. 1287: ! 


“The petitioner in 1925, 1926 and 1927, sold 
property which it had in 1914 acquired in ex¬ 
change for all its stock. The respondent com¬ 
puted the gain from these sales upon the basis 
of the cost to petitioner in 1914. The cost was 
taken to be the value of petitioner’s stock when 
issued for the property, and such value was 
taken as the equivalent of the stipulated value 
of the property received. This is the long ac¬ 
cepted way of determining such cost. William 
Ziegler, Jr., 1 B. T. A. 186; Mead Realty Cq., 
21 B. T. A. 1062.” (Italics ours.) 

In the case of Unaka & City National Bank y. 
United States, 50 Fed. (2d) 1031 (decided June ljL, 
1931, by the Circuit Court of Appeals, Sixth Cir¬ 
cuit), the appellant had acquired a bank building 
on September 11, 1920, in connection with a consoli¬ 
dation and merger, at an agreed value of $38,500, 
which it paid for with its own stock. On Octo¬ 
ber 29, 1921, appellant sold the bank building fojr 
$60,000. The March 1, 1913, value of the building 
was $51,260. The appellant insisted that the March 
1, 1913, value should be used as the basis for deter¬ 
mining the amount of gain. The appellee insisted 
that the agreed value at which the building wa$ 
taken over for stock in 1921 should be so used. Th0 
Court sustained the contention of the appellee. 
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The agreed price at which the building was taken 
over for stock in 1921 was its book value ($38,500) 
in the, hands of the predecessor corporation (i.e., 
the cost to the predecessor corporation) and stock 
of tlie purchasing corporation was issued of the par 
value of $38,500 in payment therefor. The Court 
held that the amount of gain was the difference be¬ 
tween the agreed value on September 11, 1920 
($38,500) and the selling price on June 29, 1921 
($60,000). 

In the case at bar the Board of Tax Appeals has 
refused to accept the book value, which was the 
agreed value between the buyer and the seller, and 
has accepted the Commissioner’s arbitrary write¬ 
down of such book value as the basis for deter¬ 
mining the profit from the sale. This is contrary 
to law and contrary to the Board's established prac¬ 
tice both before and since the decision in this case. 

Practically the identical question involved in this 
case was before the Circuit Court of Appeals for 
the Sixth Circuit in Commissioner v. Briar Hill Col- 
ficrics, 50 Fed. (2d) 777, decided June 9, 1931. We 
quote the following from the decision of the Court: 

“Case Xo. 5651 involves taxes for 1918, 1919, 
and 1920. For each of those years the Com¬ 
missioner and the Board disallowed an item of 
$50,319.93 claimed by the taxpayer as a part 
of its invested capital. The claim was based 
on the following facts: The taxpayer was or¬ 
ganized in 1904, and in October of that year 
issued its capital stock in exchange for the as¬ 
sets of the Crawford Coal & Iron Company, 
assuming its debts and liabilities. The assets 
of the Crawford Company consisted of coal and 
timber lands and also certain personal prop- 
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erty used at its mines. The personal property, 
as carried on the books of the Crawford Com¬ 
pany, exceeded the liabilities of that company 
by more than $50,000. In taking over the prop¬ 
erty, the taxpayer credited this excess to capital 
on its books. The Board disallowed it as a cap¬ 
ital item. We reach a different conclusion. 
The Board has frequently held that the balance 
sheets of predecessor and successor corpora¬ 
tions are evidence of asset values. Fidelity 
Storage & Warehouse Co., 2 B. T. A. 371; Mu¬ 
nising Motor Co., 1 B. T. A. 286; Northeastern 
Oil & Gas Co., 5 B. T. A. 332. Not only did the 
books of the Crawford Company show tliejse 
values, but the same items at the same values 
were transferred to the books of the taxpayer 
upon the taking over of the property. Nothing 
appears in the evidence from which it is to be 
inferred that the books of either company did 
not show, as they purported to do, the true value 
of the assets. In this situation we think the 
Board should have accepted the book valuejs. 
Newton v. Consolidated Gas Co., 258 U. S. 16|5, 
42 S. Ct. 264, 66 L. Ed. 528; Kings County 
Lighting Co. v. Nixon (D. C.), 268 F. 143J” 


To show that the question in the case at bar ex¬ 
actly parallels that in the Brier Hill case, supry, 
we give the following resume of our case and ask 
the Court to make the comparison with the fore¬ 
going qnotation from the decision in the Brier Hill 


case: 


The Commissioner and the Board disallowed 
an item of $43,789.06 claimed by the taxpayer 
as a part of its invested capital. The claim was 
based on the following facts: 

The taxpayer in January 1921, issued its cap¬ 
ital stock (and paid $36,000 in cash) in ex!- 


I 


| 

i 

i 
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change for the assets of the Dunn Edge Tool 
Company, assuming its debts and liabilities. 
The assets of the Dunn Edge Company consisted 
of land and buildings and also certain personal 
property used in its business. The property as 
carried on the books of the Dunn Edge Com¬ 
pany exceeded the liabilities of that company 
(and tlie par value of the capital stock issued 
therefor) by $43,789.06. In taking over the 
property the taxpayer credited this excess to 
capital on its books. The Board disallowed it 
as a capital item. 

This Court should reach a different conclu¬ 
sion. “The Board lias frequently held that the 
balance sheets of predecessor and successor cor¬ 
porations are evidence of asset values.” Brier 
Hill case, supra. 

“Not onlv did the books of the Crawford 
Company (Dunn Edge Company) show these 
values, but the same items at the same values 
were transferred to the books of the taxpayer 
upon the taking over of the property. Nothing 
appears in the evidence from which it is to be 
inferred that the books of either company did 
not show, as they purported to do, the true 
value of the assets. Tn this situation we think 
the Board should have accepted the book val¬ 
ues.” Brier Hill case, supra. 

Furthermore, in our case there was additional 
evidence of value—the sale price in 1923. Assets 
acquired January 1, 1921, as a depreciated cost 
(agreed value and book value) of $51,930.37, to¬ 
gether with improvements of $3,534.44, were sold 
by the taxpayer on July 30, 1923, for $49,540.80 and 
in the interim additional depreciation of $11,590.49 
had been accrued, which is evidence in itself that the 
values claimed as of January 1, 1921, were approxi- 
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mately correct, and it flatlv contradicts the unwar- 
ranted and baseless finding of the Commissioner 
that the depreciated cost of said assets was only 
$8,141.31 on January 1, 1921. j 

In the case of Dempster Mill Manufacturing Co. 
v. Burnet, 46 Fed. (2d) 604, this Court held that'the 
Board erred in disregarding uncontradicted testi¬ 
mony for a corporate taxpayer respecting valuo of 
a subsidiary’s stock and we respectfully submit that 
this case requires the same treatment. 

The appellant’s position is logical—the appellee’s 
illogical. Even if we knew none of the facts, a profit 
of 13.59 per cent of the selling price would appear 
reasonable and a profit of 96.7 per cent of the selling 
price would appear unreasonable. Likewise asj to 
depreciation. The Commissioner allowed a basis as 
of January 1, 1921, of $20,179.56, which, with im¬ 
provements from January 1, 1921, to July 30, 1923, 
made the basis or cost $23,568.77. From this j he 
substracted accrued depreciation in the amounts of 
$22,240.70, leaving the depreciated cost or basis 
only $1,328.07 and the profit $38,890.73 or 96.7 per 

cent. Obviously absurd! 

* 

It is only one of the absurdities of the Commis¬ 
sioner’s position that he depreciates the value which 
he allows completely out of existence and the im¬ 
provements, none of which could have been more 
than two and one-half years old, are more than\50 
per cent consumed by depreciation. On the otlier 
hand, if we take the book values and the cost, of 
improvements as shown by the books and accriied 
depreciation as shown by the books, we have a logi¬ 
cal and correct set-up as follows: j 


i 

l 


s 


Selling price. $40,218.80 

Cost per books Jan. 1, 

1921 . $57,479.52 

Improvements, Jan. 1 to 
July 30, 1923. 3,389.21 

Total. $60,868.73 

Accrued depreciation. 26,116.31 

Depreciated cost. 34,752.42 

Profit (13.59% of selling price). $5,466.38 

How-jean the Commissioner justify himself in 

using Scde price as shown by the books, improve¬ 
ments as shown by the books, depreciation as shown 
by the books, and refuse to accept the cost as shown 
by the books ? The depreciation figure used by the 
Commissioner is based upon the cost as shown by 
the books (i.e., $57,479.52) and not upon cost as 
found by the Commissioner (i.e., $20,179.56). If the 

cost as found bv the Commissioner is allowed to 

% 

stand, then the depreciation figure must be revised. 

CONCLUSION 

An assignment of error attacking a finding be¬ 
cause it is wholly unsupported by evidence presents 
a reviewable question. Gessell v. Commissioner, 41 
Fed. (2d) 20. 

If the findings are not supported by substantial 
evidence it is the duty of the appellate court to 
reverse the decision of the Board. Royal Packing 
Co. v. Commissioner, 22 Fed. (2d) 526; Lucas v. 
Mercantile Trust Co., 43 Fed. (2d) 39. 

The decision of the Board of Tax Appeals in the 
case at bar should be reversed. 

Respectfully submitted, 
i Adrian C. Humphreys, 

Attorney for Appellant. 












